ICC Secretary General puts the business case
for gender diversity


Sydney, 16 July 2014

International Chamber of Commerce (ICC) Secretary General John Danilovich has urged
businesses and governments to step up efforts to engage women more fully in the
workforce, particularly in leadership positions.

Mr Danilovich told business, government and university representatives gathered in Sydney that
despite making up over half of the world’s population, women’s contribution to measured
economic activity was far below its potential.
“ICC applauds the efforts of the United Nations, the International Labour Organization and many
others in raising awareness of issues around gender diversity in the workplace, not least of which
include the economic growth gains waiting to be reaped by closing the gender gap,” he said, in
one of his first speeches in his new role at the world business organization.
“There is a huge unrealized economic opportunity. Given the need for effective solutions to
sustain global growth, it is both economically and socially necessary to tap into the skills and
talent of women that are currently underutilized or left out of the labour force altogether. Since
812 million of the 865 million women worldwide who have the potential to contribute more fully
to their economies live in the developing world, this is especially necessary for emerging and
developing nations, since,” added Mr Danilovich.
The new ICC Secretary General was speaking at an event called “Women’s Empowerment
Principles: Equality Means Business”, organized by the Australian Chamber of Commerce and
Industry (ACCI) alongside this week’s B20 summit for business leaders from Australia and
across the G20 member countries.
Presenting the global business perspective, Mr Danilovich reported a greatly heightened
recognition of the economic case for improving women’s workplace participation.
He said: “The social motives of just and equitable treatment of girls and women and the
argument for empowering them remain as valid as always – but this isn’t altruism. Countries and
companies that ignore this issue will do so to their own long term detriment economically as well
as socially.”
Research cited by the IMF shows GDP per capita losses attributable to gender gaps in the labour
market could reach 27% in certain regions. Japan – where the population is aging, and the gender

gap increasing – could boost its GDP by 4% if its female labour participation rate were brought
up to the average for G7 countries.
Many governments have adopted measures to try to reduce their gender gaps in employment.
These range from legislation on discrimination, equality and sexual harassment, to new tax
systems.
Noting that there is no “magic bullet solution”, Mr Danilovich said that ICC, ACCI, the
International Organisation of Employers and other organizations working with industry and
government, had an important role to play in raising awareness of key guidelines such as the
United Nations’ Women’s Empowerment Principles.
“In particular, ICC will help spread learning from cases where strides are being made in
addressing the gender gap, and where possible to advance best practice policy steps for selfregulation application,” he said.
ACCI said its event would not only promote gender diversity in Australian businesses, but also
raise awareness of women’s empowerment within the B20 process.
ICC is deeply engaged in making sure global business priorities are understood at the
intergovernmental level and has been actively engaged in the G20 and B20 processes in addition
to its advocacy work with the World Trade Organization and the UN and its many agencies.
The B20 Australia Summit takes place in Sydney from 16-18 July, providing an opportunity for
the business community to share with Australian Prime Minister Tony Abbott business
recommendations that are expected to be incorporated into the process leading up to the Brisbane
G20 Leaders Summit in November. ICC Chairman Harold (Terry) McGraw III is leading an ICC
delegation, which includes ICC Secretary General John Danilovich and leading members of the
ICC G20 CEO Advisory Group, to build momentum for ICC policy priorities and advocate for
progress on the global trade agenda.
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Abstract
According to Justice Bertha Wilson, there is “overwhelming evidence that gender-based
stereotypes are deeply embedded in the attitudes of many male judges” and that “gender
difference has been a significant factor in judicial decision-making”. Unfortunately, Justice
Wilson’s observation has been subjected to few empirical tests. At the same time, scholarship
suggests that in other contexts (e.g., legislatures), the presence of a “critical mass” of women may
be necessary before substantive gender based differences emerge. It is important to know whether
these gender differences do exist and whether they only appear after a “critical mass” of women
have been appointed because an implicit premise in the argument for affirmative diversification
in elite appointments is that gender matters substantively. We seek to explore the validity of these
assumptions by analyzing the votes of judges in the Supreme Court and the provincial appellate
courts of Canada. Canada provides an ideal setting to explore these questions because since the
early 1980s female representation on appellate courts has gone from virtually non-existent to 44%
on the Supreme Court and over 50% on some appellate courts. We propose to test whether there
are gendered patterns of voting, and if so, whether such patterns appear only after a critical mass
is reached, using a logistic regression model of the differences in the voting behavior of male
versus female justices, using the universe of Supreme Court votes from 1982 through 2007 and a
sample of the votes of judges on the provincial courts of appeal. Our analysis then comes to the
conclusion that supports previous research into gendered voting; namely that women vote more
liberally on civil rights and equality as well as private economic cases, and more conservatively
on criminal cases. However, we find no evidence that indicates a need for women judges and
justices to be accompanied by other female colleagues for them to vote sincerely.

Introduction 1
The first female U.S. Supreme Court justice, Sandra Day O’Connor, once
remarked that “there’s simply no empirical evidence that gender differences lead to
discernable differences in rendering judgment” (Woodruff 2003). On the other hand,
Bertha Wilson, the first female appointed to the Supreme Court of Canada, remarked that
there is “overwhelming evidence that gender-based myths, biases, and stereotypes are
deeply embedded in the attitudes of many male judges” and that “gender difference has
been a significant factor in judicial decision-making, particularly in the areas of tort law,
criminal law, and family law” (Wilson 1990, 512). Justice Wilson’s view illustrates the
“different voice” theory of female decision-making, the theory that women view the
world differently from men, and that female judges often bring this alternative
perspective to bear on the cases they decide (Wilson 1990). She argues that the addition
of more women to the bench could make a difference in the law, if “women judges,
through their differing perspectives on life, can bring new humanity to bear on the
decision-making process” (Wilson 1990, 522). Former Canadian Supreme Court Justice
L’Heureux-Dube agrees and points to her own opinions as evidence. In R v. Seaboyer 2
she argued in dissent that the “rape-shield” law under consideration was the product of
decades of myths and stereotypical thinking about sexual assault. Similarly, in Symes v.
Canada, 3 she disagreed with her male colleagues about what constituted a valid business
expense in income tax law. She argued that the provisions were based on the experiences
of male businessmen and neglected to consider the experiences of professional females
(L'Heureux-Dube 1997).
Debate about whether there are any basic differences in the approaches to
decision making between male and female judges is further complicated by disagreement
over the extent to which differences in the judicial context may facilitate or constrain the
expression of such differences. In particular, some scholars have suggested that gender
differences are unlikely to be expressed when there are only “token” numbers of women
on a given court; instead the argument is sometimes made that a “critical mass” of
11
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women must be reached before gender differences have significant effects. (Allen and
Wall 1993, Manning and Carp 2005, Peresie 2005, McCall 2002)
In the remainder of this paper, we build on existing studies of the effect of judge
gender on decision making in appellate courts. While it is clear that the gender of judges
may matter for a number of reasons, both substantive and symbolic, we focus on the
potential substantive effects of judge gender on decision making. The analysis proceeds
in two stages. First we attempt to replicate existing studies suggesting that there are
significant differences between the voting patterns of male and female judges. We then
extend the analysis to explore the extent to which gender specific voting patterns depend
on the number of colleagues of the same gender a judge sits with on their court. We
explore these potential gender differences by analyzing the votes of judges in the top
appellate courts in Canada. These appellate courts provide an ideal setting in which to
test for the effects of a critical mass on gendered voting because the gender
diversification of the courts has proceeded rapidly over the past 30 years, going from
virtually no female representation in any appellate court before the adoption of the
Charter of Rights to the current diverse environment in which women constitute over
40% of the justices on the Supreme Court and the courts of appeal in Alberta and British
Columbia.
The Increasing Gender Diversification of Canadian Courts
Beginning with the appointment of Justice Wilson in 1982, a total of seven
women have served on the Supreme Court of Canada (see Figure 1). Currently, four of
the nine justices (44%), including the chief justice, are women. At the appellate level
immediately below the Supreme Court, women served on nine of the eleven provincial
courts of appeals by 1997. On six of those courts, women comprised at least a fifth of the
membership by the turn of the century and on the Court of Appeal of Alberta, fifty
percent of the seats were held by women (Greene, et. al. 1998, 25). Currently, women
constitute 47 % of the judges on the court of appeal in Alberta, 45% of the judges in
British Columbia, 33% in Ontario, 30% of the judges in Quebec, and 22% of those in
New Brunswick.
Theoretical Explanations of Gender Differences
With the recent additions of female jurists to Canadian and other common law
courts, researchers have identified several theories regarding their likely impact on the
bench. The scholarship on the impact of gender in U.S. courts has generally produced
mixed results. Studies of role theory have attempted to determine whether female judges
act as representatives of their respective groups in their decisions (Allen and Wall 1993;
Martin 1993a; Segal 2000a), whether they act as tokens by making a conscious effort to
vote in agreement with their male counterparts (Allen and Wall 1993), whether they act
as outsiders who are more liberal in decisions across all issue areas (Abrahamson 1993),
or whether they behave in such a way that can be construed as a “different voice” role
(Aliotta 1995; Davis 1993; Martin 1993b; Sherry 1986; Segal 2000b, Ostberg and
Wetstein 2004)
In comparing gender behavior on Canadian appellate courts, we take a slightly
different approach. Rather than assessing each role theory separately, we look at the
substantive differences female justices may make in deciding case outcomes, but we also
assess whether a “critical mass” of females is necessary in order to see substantive policy
differences.

Previous Empirical Analyses of Gender Differences
Scholars who have studied the effects of diversification of appellate courts have
arrived at mixed results. In the U.S. Supreme Court analyses of O’Connor’s voting
behavior failed to provide much support for the position that her decision making is
distinct strictly because of her gender (Davis 1993; O'Connor and Segal 1990). Davis
(1993) and Aliotta (1995), however, found that O’Connor was more supportive of claims
involving equality than she was of claims brought against criminal defendants. Palmer
(1991), in contrast, concludes that O’Connor’s opinion writing provides only mixed
support for women’s rights and feminism. Preliminary research on U.S. Supreme Court
Justice Ruth Bader Ginsburg suggests that the voting behavior of the two female U.S.
Supreme Court justices is better explained by their political party affiliation than by their
gender (Songer and Clark 2002). However, one recent analysis finds that both of these
women are among the Court’s strongest supporters of sex discrimination claimants, even
though they differ markedly in other areas (Palmer 2002). One should be cautious when
drawing conclusions from these small-n studies of O’Connor and Ginsberg exclusively,
however these studies do provide the only assessment to date of gender effects in the U.S.
Supreme Court.
Studies of gender disparities in other appellate courts conducted on a larger scale
have been limited primarily to judicial behavior in the U.S. and generally produced
mixed results. Some studies provide evidence to suggest that the effects of gender will
vary across issues, and specifically that female judges are more likely to support
women’s rights claimants (Allen and Wall 1987; Cook 1981; Gryski, Main and Dixon
1986; Kuersten and Manning 2000; Martin 1993; Palmer 1991; 2002). One study of the
U.S. appeals courts found significant differences between male and female judges in
cases involving employment discrimination, but found no evidence of a gender effect in
obscenity and search and seizure cases (Songer, Davis, and Haire 1994).
In their analysis of criminal justice and civil liberties issues on state supreme
courts, Songer and Crews-Meyer (2000) found that women judges often took a more
liberal position than did their male counterparts, and that their very presence increased
the likelihood that male judges would also move toward the left. However, gender had
hardly any relevance for the voting behavior of Republican judges. Gender differences
were apparent only in the voting behavior of Democratic judges. Therefore, party
ideology as well as party selection could be a factor in the disparities among female
Republican and female Democrat judges (Songer, Crews-Meyer 2000).
The differences found in previous studies between male and female behavior tend
to be limited to appellate courts (see Johnson et. al 2008 and Manning and Carp 2005 for
an exception to this). One analysis of female decision making on the U.S. District Courts
found that female judges tend to be less supportive of personal liberties and positions
advanced by minority groups than their male colleagues (Walker and Barrow 1985). A
study of Clinton district judges similarly concluded that Clinton’s female appointees are
“no more likely to serve the policy interests of their own communities than are his …
male appointees.” (Segal 2000) A study also found no difference between male and
female judges in their consideration of criminal and women’s rights cases (Walker and
Barrow 1985). A more recent study of the U.S. district courts, however, found gender
differences to exist across a wide range of cases, but only within same party comparisons
of males and females (Johnson et. al. 2008).

In addition to the mixed findings from studies of gender on courts in the United
States, two studies of gender in Canadian courts have also come to different conclusions.
White’s (2002) examination of Charter opinions of women on the Supreme Court
between 1993 and 1996 concluded that no gender difference existed in cases dealing
with legal rights but that the female justices were more supportive than their male
colleagues of rights claimants in cases involving fundamental freedoms and equality
rights. In contrast, in their analysis of criminal cases in Alberta, McCormick and Job
(1993) found little difference in the output of male and female judges, even across issues
like sexual assault. The differences that were found revealed that the women are slightly
more conservative in criminal cases than their male colleagues.
Other recent studies provide a more comprehensive analyses of votes in both
Charter and non-Charter cases. Ostberg and Wetstein (2007) in examining all nonunanimous votes by the justices on the Supreme Court of Canada in civil liberties cases
from 1984-2003, found that after controlling for a measure of justice ideology analogous
to the newspaper ideology scores widely used in studies of the U.S. Supreme Court (see
Segal and Cover 1989) and for the party of the appointing prime minister, female justices
were more likely than their male colleagues to support liberal outcomes in equality cases
and in free speech areas (2007, 133 and 149). They did not examine gendered voting in
criminal cases or economic cases, however.
Using a somewhat longer period, Songer and Johnson (2007) found that female
Canadian Supreme Court justices were significantly more likely than their male
colleagues to support a liberal outcome in non-unanimous votes in civil liberties cases.
However there were no significant gender differences in economic cases. A more
extensive analysis of voting on the Supreme Court of Canada from 1982-2003, found that
after controls were introduced for the party of the appointing prime minister, religion, and
region, there were significantly different voting patterns of male and female justices in
three large policy areas (Songer 2008). Female justices were significantly more likely
than their male colleagues to support rights claimants and economic underdogs but were
less likely to support criminal defendants.
As this overview of previous studies demonstrates, the results from previous
empirical studies of the effects of gender on judicial voting are decidedly mixed.
However, evaluating the conflicting claims is made difficult by the failure of most of the
previous studies to adequately specify the context in which these decisions by male and
female judges took place. Most importantly, none of the cited studies considered whether
the existence of a critical mass of women on a given court or the failure of female
representation to reach the level of a critical mass may have impacted the patterns of
decisions rendered by male and female judges.
Critical Mass Theory
While the literature on critical mass gender theory is relatively scant in the field of
judicial politics, there have been a number of studies related to critical mass in the
context of legislative politics. Critical mass theory largely developed after Kanter’s
(1977) study of corporate decision-making of groups in an organizational context.
Kanter classified groups into four categories with corresponding percentages of the
minority group as an explanation of group culture. Uniform groups contained only
members of the majority population while the group containing less than 15 percent of

the minority population was labeled the token group. The tilted group, whereby the
minority population began to influence group culture, constituted 15 to 40 percent, and
finally, groups with higher ratios of the minority population, 40 or 50 percent, were
considered balanced groups. Building on this organization theory in the political world,
Dahlerup (1988) applied a similar theoretical framework to Scandinavian politics. She
proposed 30 percent as the figure to achieve a critical mass of females in legislatures and
argued that reaching a critical mass of women in legislatures would result in changes of
policy, political discourse, political culture, performance and efficiency, reaction, and
power. However, in studying these outcomes across five legislative bodies, Dahlerup
(1988) concluded that only in the political climate do direct changes occur with increased
minority membership.
Building on Daherup’s (1988) work, several scholars have examined parliaments
where increasing numbers of female members have been elected. Grey (2006) examined
the textual content of childcare, pay equity, and parental leave debates of the New
Zealand legislature for a period from 1970 to 2005 to determine whether a critical mass
of women MP’s impacted the content of legislative discussion. Drawing on Dahlerup’s
(1988) earlier work, she found that a 15 percent threshold of women MP’s had an impact
on the policy agenda; however, reaching the 30 percent critical mass level did not have a
substantial effect on policy or political culture. She concluded that the 30 percent critical
mass level is not necessary to reach in order to affect policy change, and “that critical
mass is only useful if we discard the belief that a single proportion holds the key to all
representation needs of women and if we discard notions that numbers alone bring about
substantive changes in policy processes and outcomes” (2006, 492). Other studies have
found substantive changes in applying critical mass theory, concluding that legislatures
with high proportions of women introduce and pass more bills related to women’s issues
than do legislatures with low proportions of women (Saint-Germain 1989; Thomas 1994).
Bratton (2005) also found that higher numbers of women on state legislatures influenced
both women’s and men’s support for women’s issues. Norris and Lovenduski (2001)
studied Britain’s legislature as its female composition moved to Kanter’s ‘tilted’ category
in 1997 from simply a ‘token’ group in 1992, with roughly 18 percent of seats held in
1997 by females. When controlling for party, they did not find support of overall
differences between male and female legislatures on most issues, including crime,
censorship or redistribution of income. Norris and Lovenduski (2001) did however, find
differences in males and females on women’s issues such as abortion and equality,
concluding that a critical mass did have an effect on policy issues of importance to
women. Other studies have concluded that policy changes can be achieved with fewer
numbers of women (Reingold 2000; Towns 2003), with some studies concluding that
fewer numbers of women are more effective in the legislative context because they are
perceived as less threatening to a dominant male agenda (Crowley 2004; Dodson and
Carroll 1991).
To counter the importance of critical mass, Tremblay (2006), in examining the
literature on parliamentary systems argues that “… a critical mass of women in politics
does not necessarily translate into substantive representation of women, since this latter
depends on many factors, such as gender identity, party affiliation, and the legislative
roles of women” (2006, 509). In a later article, Dahlerup (2006) differentiates between
the “politics of workplace perspective” where she reasserts that the 30 percent figure is

useful, and the “policy outcomes perspective,” where researchers have failed to identify a
particular set number or percentage as a “critical mass.” Dahlerup (2006) emphasizes
that the “critical mass” concept remains useful despite lack of consensus as to a particular
percentage that constitutes a critical mass in certain contexts. In fact, she argues that
more research is needed in this area to determine the number necessary for women to
make a difference and the type of difference it makes.
For the purposes of this study, it is possible that in the appellate court context, we
would see the two perspectives discussed by Dahlerup (2006) as less distinct and more
blended, and that the small group dynamics might require a lower figure than 30 percent
to constitute a critical mass for decision outcomes. Court research that has examined
critical mass theory is much more limited than legislative research. The reason is
straightforward. In the legislative arena, females have simply gained a number of seats
that would constitute a critical mass at a faster rate than females in the judicial arena.
There have been a handful of studies in the United States that examine critical mass
theory in the judicial arena. Massie, Johnson, and Gubala (2002) found that at in the
federal appeals courts, existence of a female on a three-judge panel influenced male
decision-making patterns to a statistically significant degree. McCall (2002) found that in
state supreme courts, male judges were more likely to decide search and seizure issues in
a liberal manner when a female judge was on the panel. Peresie (2005) found that when a
female was present on a federal appeals court panel, the panel was more than twice as
likely to find a Title VII sex discrimination or sex harassment violation for the 1999-2001
period. Finally, Manning and Carp (2005) found that at the federal district court level,
where at least two women served at a court point in the same U.S. city, female judges
were likely to decide cases more liberally than were women in cities where at least two
women were not serving at the same court point.
In the analysis below, we first attempt to resolve the conflict apparent from
previous studies over the extent to which male and female judges do tend to vote
differently by extending the analysis of Supreme Court justices from the date at which the
first female justice joined the court through the end of the 2007 term. These results are
then compared to an analysis of voting on the courts of appeal in five provinces. After
examining the base question of whether there are different patterns of outcomes
supported by male versus female justices, the analysis below then turns to the question of
whether or not any gender differences discovered are dependent on the existence of a
“critical mass” of female judges on the court.
Data and Methods
The analysis below compares the voting of male and female judges at the national
Supreme Court level and the intermediate appellate court level in Canada. While a
modest number of previous analyses have explored the significance of gender for judicial
voting, the results are uneven and often difficult to compare because different studies
have examined different courts, different time periods, and have employed different
methodological approaches. The current study applies a common methodology to
examine the decisions in the major issue areas with political salience across several
different courts. If gender is a significant contributor to the differences discovered in
previous studies, then those differences should remain consistent across courts.
The Attitudinal Model holds that justices make legal decisions based on their own
“ideological attitudes and values” (Segal and Spaeth 1993, 73). While the theory behind the

attitudinal model was developed in the context of voting on the Supreme Court of the
United States, there is substantial evidence that the political preferences of the justices
have a substantial impact on the outcomes of judicial decisions in Canadian appellate
courts as well (Peck 1964; Fouts 1969; Tate and Sittiwong 1989; Heard 1991; Ostberg et al.
2002; Ostberg et al. 2004; Songer and Johnson 2007; Ostberg and Wetstein 2007; Songer
2008).
Ostberg and Wetstein note that a “principal reason for believing that Canadian
justices would engage in the same degree of attitudinal decision making as their US
counterparts stems from the political transformation that the Court experienced at the time
of the Charter’s enactment (2007, 30). Moreover, they suggest that the fact that prominent
politicians, legal scholars, and journalists have leveled sharp criticism at the political nature
of many of the Court’s decisions since 1984 “leads credence to the contention that attitudes
and values may be exerting the same degree of influence on the post-Charter Canadian
Court as on the US Court” (2007, 31).
In order to provide a convincing comparison of the voting trends of male and
female judges, it is essential to limit analysis to courts and time periods during which
male and female judges served together. Such a limitation is necessary to insure that the
agenda of cases decided by male and female judges are comparable. Thus, we limit
analyses to periods in which there was at least one woman on each court. Consequently,
the years chosen for analysis are slightly different for the different courts. The first
female justice was appointed to the Canadian Supreme Court (Bertha Wilson) in 1982
and there has been at least one woman on the Court from that period to the present. Thus,
our analysis of the Supreme Court of Canada runs from March 4, 1982 through the end of
the 2007 term. The Supreme Court had bi-partisan membership throughout this period.
For the courts of appeal of the five provinces included in this analysis (British Columbia,
Alberta, Ontario, Quebec, and New Brunswick) we similarly limited analysis to periods
in which the court had bi-partisan membership and at least one female judge.
For the Supreme Court, we test whether female justices will exhibit more liberal
tendencies than male judges in four broad issue domains: equality and discrimination
cases, private economic cases (e.g., torts), criminal law, and a combined category of civil
liberties cases that excludes criminal appeals. Both the equality and the other civil rights
categories include both statutory and constitutional claims. The criminal category
includes appeals of convictions, 4 procedural claims raised in criminal cases, postconviction relief, and habeas corpus petitions and it also includes cases raising both
constitutional and non-constitutional claims. The votes of the justices are coded “one” for
liberal votes and “zero” for conservative votes.
Demands for equal treatment, economic disputes, civil liberties, and criminal
cases represent a broad range of judicial decision making from which to test the impact of
judge gender on voting behavior. Together, these four issue domains appear to include a
large majority of appellate court decisions that can be classified unambiguously as
presenting a choice between liberal versus conservative outcomes. 5

4

The Canadian data also includes appeals from acquittals. Such appeals are not possible in the United
States because of the interpretations of the constitutional prohibition against double jeopardy.
5
We also examined the voting behavior of female versus male judges on cases involving government
economic regulation and labor relations, but found no significant gender differences on either court.

We define a “liberal” outcome in the conventional manner, consistent with the
definitions used in prior work on the effects of judge gender (e.g., see Ostberg and
Wetstein 2007; Songer, Davis and Haire 1994; Walker and Barrow 1985; Songer and
Crews-Meyer 2000) For instance, a vote in favor of a criminal defendant in criminal
cases, a vote in favor of the party asserting that they were denied equal protection, or a
vote in favor of a person alleging that their civil liberties were violated, and the plaintiff
in tort actions all were coded as reflecting a liberal position. Our definition of a "liberal"
outcome in a case is also consistent with coding used in studies of the Supreme Court of
Canada (Tate and Sittiwong 1989).
The data for the analyses come from several sources. The national top court data
include the universe of orally argued, formally decided case reported in the published
decisions of each of the courts. The Canadian Supreme Court data come from the
Comparative Courts High Court Database. 6 The unit of analysis for each dataset was the
opinion of the Court. The data for the decisions of the five provincial courts of appeal
were collected by the authors, using the same coding definitions as those employed in the
HCJD. The data, which were originally collected for a different project, included a
random sample of 30 criminal cases per provincial court per year from 1982 through
2000. All of the Charter of rights cases decided by those same courts were also coded for
the years 1982-2000. From these cases, we include in the analysis only those cases
decided in years in which there was at least one woman on the court. 7
Due to the dichotomous nature of the dependent variable, a series of logistic
regressions were used in the analysis. The first series of models consist of our base
models which attempt to answer the initial question of whether gender affects justice and
judge decisions. We first run a series of models based on the Supreme Court data
followed up with an analysis of the Courts of Appeal. The variable of interest in these
models is gender, coded as “one” for male judges and “two” for female judges. The
provinces are treated more as regions in this series of models, with Ontario and Quebec
representing their own regions and the region “west” consisting of all provinces to the
west of Ontario and the east or Atlantic Provinces being all of those east of Quebec.
Dummy variables were created for each region with “two” indicating the presence of the
region and “one” indicating its absence. We exclude the region “east” which consists of
the Atlantic Provinces. We control for region here due to the fact that decisions may be
colored by what region a justice or judge originates from. The ideology of Québécois,
for example, is often argued to be more communitarian than other regions, while the
western provinces tend to exude a more conservative, small government ideology. Party
6
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For British Columbia, that meant cases decided between 1984 and 2000 ; for Alberta cases decided
between 1985 and 2000 ; for Ontario, cases decided from 1987-2000 (Bertha Wilson was appointed to the
Ontario court in 1976 but left in 1982 to take her seat on the Supreme Court); for Quebec, cases decided
between 1986 and 2000; and for New Brunswick, cases decided from 1997 and 2000.

is defined as the party of the prime minister that appointed each justice or judge. Party
has been found in several previous studies to be strongly related to the votes of justices
and judges. For this reason, we control for party as defined above.
The data is subsetted based on the type of case heard. For the Supreme Court
data, cases are broken down into those dealing with issues of equality, all civil liberties
excluding criminal cases, criminal cases, and private economic issues. As noted above,
women have been found to vote in a more liberal direction on the civil liberties and
private economic cases, but more conservatively on criminal cases. For the Appellate
Court data, two additional models are run, using civil liberties cases in the first and
criminal cases in the second.
The second series of models is an attempt to show support for Critical Mass
Theory. In the Supreme Court models, rather than using gender as the variable of
interest, we replace it with the number of women on the court at the time of judgment.
The variable, number of females, ranges from one, in which there is only a single woman
on the court and no female colleagues, to four in which a justice has the company of three
female colleagues. In the Appellate Court models, we look at both the number of women
on a panel, and the percentage of women judges in a given province at the time a decision
is made. The control variables, party and region of origin remain the same in this series
of models. The data is also subsetted in the same manner as above for the Critical Mass
models.
The Base Model of Gender Difference
We begin our analysis of potential differences in patterns of decision making by
female and male judges by examining voting tends on the Supreme Court of Canada. As
noted above, to insure that we are comparing the votes of male versus female justices on
the same cases, analysis is restricted to the period in which at least one woman sat on the
Court (i.e., beginning at March 4, 1982 when Justice Bertha Wilson took her seat). We
begin by examining the issue in which previous studies have most frequently discovered
gendered differences in judicial voting: cases involving claims of the violation of the
right to equality.
Table 1 here
The results of the logistic regression are presented in Table 1. The most
immediate impression from these results is that judicial characteristics that previous
studies have found to be strongly related judicial voting (e.g., see Tate & Sittiwong 1989)
fail to reach statistical significance once a control is added for judge gender. Neither the
political party of the justice nor the regional origins of the justice appear to be related to
whether the justice supports pro or anti rights claimant positions. 8 In contrast, the results
confirm the findings of previous studies that female justices are substantially more likely
than their male colleagues to support liberal (i.e., pro-rights claimant) outcomes. The
relationship is significant at the .01 level.
Table 2 here
We next expanded the analysis to include votes in all cases involving civil
liberties and rights claims other than those raised in the context of criminal proceedings.
The data analyzed in Table 2 thus include cases involving the equality claims included in
8

Some previous studies have examined regional effects by dichotomizing regional origins into those
justices appointed from Quebec versus all others. When the table was re-run with this dichotomous
regional variable, region remained unrelated to judicial choice.

Table 1 along with assorted other rights claims including those involving freedom of
expression, freedom of religion, privacy, language rights, and the rights of indigenous
people. In this larger category of cases, earlier findings that the party of the appointing
prime minister is significantly related to judicial choices is confirmed. Justices appointed
by Liberal Party prime ministers are significantly more likely than justices appointed by
Progressive Conservative Party leaders to support pro-rights outcomes. However, as in
Table 1, regional origins are not related to voting choices. However, once again, judge
gender appears to make a difference in the voting of the justices. Even with controls for
party and region, female justices were substantially more likely than male justices to
support liberal (i.e., pro-rights) outcomes.
Table 3 here
We next applied the same basic logistic regression model to the large number of
criminal appeals heard by the Supreme Court. The results are presented in Table 3.
Overall provide strong confirmation of previous studies (e.g., Tate & Sittiwong 1989;
Songer 2008) of judicial voting in Canada. Partisan effects are clearly evident. Judges
appointed by Liberal Party prime ministers are substantially more likely than those
appointed by Conservative Party prime ministers to support pro-defendant outcomes.
The differences are significant at the .001 level. Similarly, regional differences loom
large. Justices from the West and from Ontario are substantially more likely than justices
from the East (the excluded category in the model) to support pro-defendant outcomes.
Notably, however, even after controlling for these strong regional and partisan effects,
judge gender appears to affect the trends in judicial voting. As noted in previous studies
(Songer and Johnson 2007; Songer 2008), female justices in Canada were substantially
more likely than their brethren to support pro-prosecution outcomes. In contrast to
gender studies of judicial voting in the US that either have found no differences in
criminal cases between male or female judges or have found female judges more likely to
support a pro-defendant position, female justices on the Supreme Court of Canada appear
to manifest support for a communitarian perspective that stresses the need to protect the
interest of the larger society to be free from criminal actions that tend to break down the
bonds that hold the community together.
Table 4 here
The final area of Supreme Court decision making examined included private
economic conflicts pitting the “have nots” of society against corporations and wealthy
groups. The analysis is presented in Table 4. Since such economic strife is often central
to division among political parties in the larger political sphere, it is noteworthy that there
is no significant relationship between the party of the appointing prime minister and
judicial outcomes. In fact, there is a slight tendency for justices appointed by Liberal
Party prime ministers to be less supportive of outcomes favoring the “have nots.”
Regional differences are also not significantly related to the pattern of outcomes although
there may be a slight tendency of justices from the Atlantic provinces to be the most
supportive of the “have nots.” However, once again, gender effects are apparent. Female
justices are substantially more supportive than their male colleagues to support the “have
nots.”
In summary, there were significant differences between the voting tendencies of
female and male justices on the Supreme Court in all four issue areas examined. In fact,

taken together, the results suggest that in the post-Charter period, gender may be the most
important source of cleavage on the Supreme Court. 9
As noted above, since the sample of decisions of the courts of appeal was
originally collected for a different project, it was impossible to replicate the analysis of
voting on the intermediate in all four issue areas. Additionally, the proportion of the
intermediate courts’ dockets consisting of cases raising equality claims is so small that is
difficult to collect an adequate sample of such cases. Therefore, our analysis of decisions
in the courts of appeal is limited to the broad category of all rights cases and to criminal
appeals. As in our analysis of decision making on the Supreme Court, we limit analysis
to those years in which there was at least one woman serving as a judge on the provincial
court. 10 Thus, the cases do not come from the same years for different provinces.
Table 5 here
We begin with the analysis of decisions in the sample of civil liberties and rights
cases heard by the intermediate courts. The results are displayed in Table 5. In contrast
to both the results of previous studies of voting on the Supreme Court of Canada and the
results presented above in the present study, there appear to be no systematic
relationships between the attributes of the judges and the patterns of outcomes they
support. Overall, the model including the party, gender and regional origins of the
justices is not statistically significant. Additionally, none of the variables in the model is
related to judicial votes to a statistically significant degree. Although the sign of the
relationship between gender and support for liberal outcomes is in the expected direction,
the relationship falls well short of reaching conventional levels indicating statistical
significance.
Table 6 here
For the final step in our examination of overall patterns of gendered voting, we
turn to decisions in the criminal appeals heard by Canada’s intermediate appellate courts.
The results are presented in Table 6. Overall, the model is significant at the .001 level.
However, none of the judicial attributes are strongly related to judicial voting trends.
There is some support however, for the expectations derived from the analysis of
Supreme Court voting. Most notably, the relationship between judge gender and support
for criminal defendants is negative as expected (i.e., women are more likely to support
the prosecution) and falls just short of conventional levels of statistical significance
(specifically p=.06).
Considering all of the analyses of judge gender presented above, we have a
somewhat mixed picture. We found strong relationships between the gender and voting
patterns of justices on the Supreme Court, but only weak relationships on the courts of
appeal. The patterns on the lower court do not directly contradict the patterns on the
Supreme Court – on both courts the direction of the relationships are the same. But the
9

However, it is important to keep in mind when evaluating these results or other studies of the bases of
cleavage on the Supreme Court of Canada, that in nearly three-fourths of all decisions, the Court was
unanimous. Thus, even though gender differences among the justices reach levels of statistical
significance, in a substantial majority of cases all female justices join with all male justices to produce a
unanimous decision.
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We do not limit analysis to cases in which there was both a male and a female judge on the panel in
question. In each province, interviews by the authors with a sample of judges indicated that cases are
assigned to panels in a manner that is essentially random. Thus, there is no reason to believe that the
overall sample of cases heard by male judges is different fro the sample of cases heard by female judges.

relationships between gender and voting is simply quite weak on the intermediate court.
While the data themselves provide no direct evidence for why we should find these
differences in the patterns on the two courts, we offer two, admittedly speculative
possible reasons for the differences. First, since 1975, the Supreme Court largely
controls its own docket. Interviews with the justices by the authors indicate that the
Court limits its docket primarily to cases raising controversial and/or important questions
of policy, legal issues not previously decided by the Court, and cases raising legal issues
on which the provincial courts are divided. Thus, by their nature, the Supreme Court
primarily hears cases with no clear answers; that is to say cases in which the justices have
substantial amounts of discretion about how to resolve the dispute and frame the new
legal rule. In such cases one might anticipate that factors including gender that might
influence the justices political preferences and/or their approach to jurisprudence will
have substantially greater impact than they would in cases raising more clear cut legal
issues and well established precedents. In contrast, since the provincial courts have little
docket control, in many of their cases the justices are likely to be constrained by
relatively clear law that will limit the impact of judicial socialization and preferences.
A second possible reason for differences discovered between the intermediate
court and the Supreme Court may have to do with unofficial norms of decision making.
On the courts of appeal, there appears to be a stronger norm supporting consensus than is
found on the Supreme Court. Moreover, it is empirically easier to reach consensus on a
panel with three members rather than 9 members. The intermediate courts are unanimous
in 92% of the cases in our sample. Given this tendency to unanimity it is more difficult
to determine the impact of factors such as gender that may influence the preferences of
judges with the result that gender differences that are in fact present may not show up or
be cancelled out by the “noise” of unanimity.
Testing Critical Mass
Theoretically, any effects from the presence or absence of a critical mass of
female judges will be visible only in the change in voting by female judges. Thus, the
basic test of critical mass theory is whether or not the behavior of the female judges on a
court changes as the number or proportion of their female colleagues increases. If critical
mass theory is applicable to judicial decision making, it may manifest itself in one of two
different ways. First, the tendency of a given female judge to express her preferences
that are related to her gendered socialization may gradually increase as the number of
female colleagues on her court increases. In this scenario, one would expect a linear
relationship between the number of female colleagues and the tendency of the given
judge to vote along gender lines. Alternatively, the idea of a critical mass may take the
form of a threshold effect. That is, a lone female judge may be inhibited from voicing
her true preferences because of a strategic concern about the way in which her male
colleagues may respond to such an expression. Such a judge may only publicly express
her true preferences once the number of her female colleagues has reached some specific
level. The literature reviewed above provides no clear expectation about the precise
percentage of female judges that are necessary to constitute a “critical mass.” Therefore,
we will empirically explore how many justices are necessary before a critical mass is
reached or whether there in reality is no such effect. To do this, we will sequentially test
all of the possible threshold effects. Since the Supreme Court has only nine justices, the
only possible values for establishing a threshold effect that is less than a majority of the

court are the existence of one, two, three, or four female justices. Thus, we will
sequentially create a dichotomous variable for the existence of a critical mass that will
take the values one, two, three, and four.
Table 7 here
We first test the possibility that a critical mass is theoretically understood as
having an incremental effect on the voting of female justices that increases as the number
of females on the court increases. Our first test, presented in Table 7, examines the votes
of female justices of the Supreme Court on cases raising equality issues. The key
variable of interest is the effect of the total number of female justices on the court. If
critical mass theory is correct, then this variable should be significantly related to the
tendency of female justices to vote consistently with the expectations about gendered
voting. We again control for the effects of political party and region. 11 The results
indicate that the number of female colleagues has no measurable effect on the likelihood
of a female justice to support a rights claimant in equality cases. As noted in Table 1,
overall, female justices are more likely than male justices to support the rights claimant.
However, this tendency is NOT greater when a given female justice has one or more
female colleagues. In fact, the sign of the coefficient for number of female justices is
negative, indicating that there is a slight (but statistically not significant) tendency for
female justices to become less likely to support rights claimants as additional female
justices join them on the court.
Table 7a here
We next tested the possibility that the idea of a critical mass was essentially a
threshold function. To do that we created three dichotomous variables defining the
threshold for a critical mass first at two female justices or 22% of the Court’s
membership (i.e., comparing one female justice voting with no female colleagues the
effect of having one or more female colleagues), then at three female justices (33% of the
court) and finally at four female justices (44% of the Court – the largest percentage of
female justices empirically serving on the Court at any one time). The results are
presented in Table 7a. A glance at the table indicates the effect of a critical mass defined
as a threshold effect in this manner (i.e., one vs 2 or more females) produces results that
are essentially no different from examining the incremental impact of each additional
female justice (see table 7 above). As in the previous example, the impact of the number
of female colleagues on the probability that a given female justice will support the rights
claimant is statistically insignificant and even in the direction opposite to the expectation
created by a theory of critical mass.
We then repeated the analysis presented in Table 7a for two additional cut off
points to define the existence of a critical mass (i.e., one or two females vs more than two
and three female justices or under vs four female justices). The results (not presented)
are essentially the same as those in Table 7a. That is, increasing the number of female
colleagues above either of the hypothesized threshold levels produces no significant
change in the tendency of female justices to support rights claimants.
11
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Table 8 here
We next repeated the analysis for female votes in the sample of all civil rights and
liberties cases. We again began by examining the possibility that a critical mass is
theoretically understood as having an incremental effect on the voting of female justices
that increases as the number of females on the court increases. The results displayed in
Table 8 are similar to the tests of critical mass in equality cases described above. That is,
there is virtually no relationship between the number of women on the Court and the
probability that a given female justices will support a pro-rights claimant outcome. The
coefficient for the number of female justices is near zero and fails to reach statistical
significance.
After failing to find any effect for the idea of a critical mass understood as a an
ordinal variable, we tested the effect of each of the three possible cut off points for
critical mass understood as involving a threshold effect. The results (not presented) are
very similar to the results of the similar analysis for equality cases. In all three iterations,
achieving the hypothesized threshold number of female justices had substantively small
and statistically insignificant effects on the likelihood of a pro-rights claimant vote by
female justices.
Table 9 here
Our third test of the effects of a hypothesized critical mass involved running the
same models of judicial decision making for female justices in criminal appeals. The
results for the model of critical mass as an ordinal variable are presented in Table 9. The
results demonstrate while women are more likely to support criminal defendants if they
were appointed by a Liberal Party prime minister or came to the Court from some
province other than Quebec, the number of female colleagues they have on the Court has
virtually no relationship to their voting behavior.
When the three tests of the effect of critical mass conceptualized as a threshold
effect (e.g., having no female colleagues vs having either one, two, or three other women
on the Court) are run, the results (not presented) again fail to support any effect of a
critical mass. Regardless of how the threshold is defined, women who have more than
the hypothesized threshold number of female colleagues are no more likely than women
having fewer than the hypothesized number of female colleagues to support a proprosecutor outcome.
Table 10 here
Our final tests of critical mass at the level of the Supreme Court of Canada
involved voting in private economic cases. The results for the model of critical mass as
an ordinal variable are presented in Table 10. The results are essentially the same as in
the other three issue areas. Increasing the number of female colleagues does not increase
the chances of a vote by a female justice in support of economic underdogs. Likewise,
when the three different threshold levels tested, the results again are the same in private
economic cases as in the other three areas. There is no support for the idea that gender
effects will be evident or more pronounced once some threshold of the number of female
justices on the court is reached.
Testing Critical Mass in the Courts of Appeal
One potentially important difference in the context of decision making in the
courts of appeals compared to that in the Supreme Court is that almost all decisions of the
courts of appeal are made by panels of three judges drawn from a total court that is

substantially larger than the size of the Supreme Court (e.g., currently there are more than
twenty judges on the courts of appeal in at least three provinces- British Columbia,
Ontario, and Quebec). Therefore, if the number of female colleagues has an important
relationship to the voting of female judges it is possible that the relevant reference is
either the total number of female judges on the provincial court as a whole or the number
of female colleagues sitting on the particular panel. We tested separately for each
possibility.
Table 11 here
Starting with cases raising civil liberties and civil rights claims, we first followed
the procedure used in the Supreme Court, treating the concept of critical mass as an
ordinal variable. The results are presented in Table 11. As can be seen from the analysis,
neither the party of the appointing prime minister nor the regional origins of the judge
have any significant effect on whether a female judges will support a rights claimant.
Additionally, the results for the effect of the proportion of female judges on the
provincial court as a whole paralleled those found in the Supreme Court. The number of
female colleagues had no significant effect of the likelihood that a given female judge
would support the rights’ claimant.
As in the Supreme Court, the analysis was repeated to test the possibility that
critical mass functions primarily as a threshold effect. Multiple potential thresholds were
tested. We first examined the case in which a female justice had no female colleagues vs
courts on which she had at least one female colleague. Then we examined the situation
of the total number of females being under 10% vs courts with more than 10% female
judges. We also examined setting the threshold at 20%, at 30% and at 40%. In every one
of the separate tests of the effects of a discrete threshold for the number of female
justices, the dichotomous variable representing the number of female judges was not
related to the likelihood that a female judge would vote in favor of the rights claimant.
Table 11a here
The analysis for the number of female justices on each court was then repeated for
changes in the number of women serving on each panel. The results are displayed in
Table 11a. Once again, changing the number of female colleagues has no significant
effect on the likelihood that a given female judge will support an outcome favoring the
rights claimant. There were no significant differences between the voting patterns of
female judges who were the sole representative of their gender on the panel and those
women who had one or two female colleagues.
Table 12 here
Next we performed the same analysis of courts of appeal decisions dealing with
criminal appeals. We first began with conceptualizing a critical mass as an ordinal
variable that might have an incremental effect on voting by female judges as the number
of their female colleagues increased. The results of the analysis are presented in Table
12. The results in Table 12 provide the first, if somewhat weak, support for critical mass
theory discovered in all of the analyses presented in this project. We saw in the analysis
of base gender effects (see Table 3 above) that female judges were more likely than their
male colleagues to support pro-prosecution outcomes. Thus, one would expect that once
the number of female justices reached a “critical mass” there would be a more
pronounced tendency of female judges to support pro-prosecution outcomes. The results
in Table 12 provide at least weak support for this expectation. Specifically, the

likelihood of a pro-prosecution vote by female justices does appear to increase as the
number of female judges on the provincial court as a whole increases. This tendency is
close to conventional standards of statistical significance (P =.08). However, the model
as a whole is not statistically significant. Moreover, when each individual hypothesized
threshold cut off for a critical mass was examined in subsequent analyses (not presented),
none of the thresholds were related to the likelihood of a pro-prosecution vote to a
statistically significant extent.
Table 12a here
As in the analysis of civil liberties cases, we followed up the analysis of the
effects of increasing the number of females on the court as a whole with an analysis of
changing the number of females on the particular panel deciding each case. The results
are presented in Table 12a. These results provide no support for critical mass theory.
The proportion of female judges on the panel deciding each case has no substantial
relationship to the likelihood that a given female judge will support a pro-prosecution
outcome.
Overall, then there is very little support for the idea that distinctive patterns of
voting for female compared to male judges depend on the existence of a “critical mass”
of judges on a court. That is, there appears to be no critical mass of female justices that
once achieved encourages or facilitates voting by those female justices that is different
from the way they actually vote when they have no female colleagues. On the Supreme
Court of Canada, not a single one of the tests for any of the alternative ways to
conceptualize the idea of critical mass produced any findings that were consistent with
the idea that achieving a critical mass was necessary before gendered patterns of voting
could appear among the justices. In tests of voting on the provincial courts of appeal,
only one of the tests provided any support for a theory of critical mass, and the results of
that test were quite weak.
Discussion
The results of our analysis confirm several previous findings regarding gender
decision-making patterns in the Supreme Court of Canada. Ostberg and Wetstein (2004)
found that female justices were more likely to favor the claimants’ position in equality
cases than were male justices. Studies of crucial mass theory in legislatures also suggest
that it is largely in the realm of issues that are of immediate importance for women, that
we would likely see the greatest policy impact of female representation (Norris and
Lovenduski 2001). Similarly, in the context of civil liberties claims, female justices at the
Supreme Court level are more likely to render liberal decisions and at the same time
render conservative decisions in criminal cases, which also confirms the findings of
previous studies (Songer and Johnson 2007, Ostberg and Wetstein 2008, Johnson 2008).
Our findings do not tend to support critical mass theory as a policy making
outcome, however. There may be several reasons for this result. First, previous
legislative studies, as we discussed earlier, have arrived at mixed results when it comes to
policy making. Some studies have found that a critical mass of female legislatures does
not necessarily lead to policy changes, but may, in fact, make a difference in group
relationships, policy agendas, and overall political culture. It could be that the impact of
females on appellate courts in Canada does not reveal itself as straightforwardly in policy
making outcomes, as we have tested in this study. It could be that critical mass has an
impact in more subtle ways. For instance, perhaps the agenda setting of the courts,

through the use of discretionary docket control, has been impacted by a critical mass of
female justices. In many ways selection of cases for review through the leave to appeal
process is as much a function of small group interaction as is actual case outcomes. Here,
presence of a female on the panel selecting cases for argument might make a difference
in the types of cases selected for ultimate Supreme Court review. We know for example
that the agenda of the Supreme Court has changed dramatically since the arrival of the
first female justice. The number of criminal cases, especially those raising constitutional
challenges to conviction has risen dramatically and the number of civil rights and
liberties cases has more than tripled compared to the decade before the arrival of the first
female justice (Songer 2008). Of course, the arrival of the first female justice on the
Supreme Court also coincided with the adoption of the Charter of Rights; thus, it is
difficult to determine the extent to which the changing agenda was due to the
participation of female justices in the leave process and how much was due to effects of
the Charter.
The adoption of the Charter at about the same time that the first female justice
joined the Court may have an additional effect. Many of the perspectives that previous
literature has suggested may be a part of the socialization of female judges also are
enshrined in the Charter of Rights. We speculate that perhaps women judges in Canada
don't really 'need' a critical mass to overcome the outsider role. They have the support of
Canadian society at large, the political context and culture of the times, and interest
groups who were bringing these cases to the Court after the Charter. They can be strong
willed without relying on a critical mass of other females on the Court because they have
the strongest institutional, cultural, social and political support in Canadian society than
at any time before. That could be why we don't see a critical mass effect at either court
level. To test this theory, we would need to look pre-Charter to find critical mass effects,
but of course we can't because there aren't women on the courts at that time.
Another possibility is in opinion writing. Johnson (2008) found differences in the
approach female justices, particularly L’Heureux-Dube, used in their opinions, finding
that in criminal cases where the issue was a crime of violence against women, female
justices were more likely to write a concurring opinion, even if their voting patterns did
not differ substantially from male voting patterns. An examination of past dissents or
concurring opinions by females justices and the impact of those on male opinion writing
in subsequent cases of a similar nature, could provide some insight into the impact of
female judges on the courts. Consistent with the critical mass literature, it is possible that
the impact of females on the courts is much more subtle in some areas, and that the
greatest amount of impact occurs prior to the stage of actual decision making on the
merits, as measured simply by the votes cast rather than other more subtle measures of
behavior.
Alternatively, it might be argued that women are even more likely to vote in a
gendered manner when they are alone on the bench, since they might conclude that there
is an obvious need for a woman’s perspective in these cases. As these initial female
judges gain female colleagues they feel less internal pressure to “represent” women and
freer to vote sincerely according to their own personal perspectives which are of course
shaped in part – but only in part- by their socialization and experiences as a woman.
Moreover, as we see more and more women gaining access to positions of power whether

in parliament, executive positions, or on the courts, it is possible that gender will become
less salient an issue because women and men are being socialized in societies where
gender roles are less defined.
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Figure 1
Female Justices on the Supreme Court of Canada, 1875-2009
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Table 1
Logistic Regression Models of the Likelihood of a Pro-Rights Claimant Vote in
Equality Cases by Justices on the Supreme Court of Canada, 1982-2007

Variable
MLE
SE
__________________________________________
Party of PM
0.271
0.200
Quebec
0.090
0.294
Ontario
0.175
0.328
West
0.010
0.322
Female
0.564**
0.211
Intercept
-1.331
1.112
________________________________________________
N= 515
-2Log L= 701.39
Chi Sq= 10.91*
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 2
Logistic Regression Models of the Likelihood of a Pro-Rights Claimant Vote in All
civil Liberties cases by Justices on the Supreme Court of Canada, 1982-2007

Variable
MLE
SE
__________________________________________
Party of PM
0.270*
0.129
Quebec
0.176
0.198
Ontario
0.230
0.217
West
0.223
0.212
Female
0.309*
0.137
Intercept
-1.642
0.735
________________________________________________
N= 1184
-2Log L= 1627.82
Chi Sq= 12.19*
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 3
Logistic Regression Models of the Likelihood of a Pro-Defendant Vote by Justices
on the Supreme Court of Canada, 1982-2007

Variable
MLE
SE
__________________________________________
Party of PM
0.380***
0.055
Quebec
0.170
0.089
Ontario
0.365***
0.094
West
0.307***
0.093
Female
-0.285***
0.061
Intercept
________________________________________________
N= 6948
-2Log L= 8995.86
Chi Sq= 90.59***
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 4
Logistic Regression Models of the Likelihood of a Pro-Underdog Vote in Private
Economic Cases by Justices on the Supreme Court of Canada, 1982-2007

Variable
MLE
SE
__________________________________________
Party of PM
-0.194#
0.118
Quebec
-0.178
0.181
Ontario
-0.159
0.198
West
-0.276
0.194
Female
0.223*
0.129
Intercept
________________________________________________
N= 1385
-2Log L= 1912.99
Chi Sq= 6.64***
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 5
Logistic Regression Models of the Likelihood of a Pro-Rights Claimant Vote by
Judges on 5 Canadian Courts of Appeal, 1982-2000

Variable
MLE
SE
__________________________________________
Party of PM
0.249
0.225
Quebec
0.206
0.585
Ontario
-0.104
0.576
West
-0.068
0.610
Female
0.268
0.283
Intercept
-0.964
0.592
________________________________________________
N= 417
-2Log L= 519.02
Chi Sq= 3.09 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 6
Logistic Regression Models of the Likelihood of a Pro-Defendant Vote by Judges on
5 Canadian Courts of Appeal, 1982-2000

Variable
MLE
SE
__________________________________________
Party of PM
-0.121
0.051
Quebec
0.107
0.153
Ontario
0.009
0.153
West
-0.217
0.150
Female
-0.099#
0.063
Intercept
-0.571
0.151
________________________________________________
N= 7418
-2Log L= 9354.33
Chi Sq= 41.62***
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 7
Testing Critical Mass: Logistic Regression Models of the Likelihood of a Pro-Rights
Claimant Vote in Equality Cases by Female Justices on the Supreme Court of
Canada, 1982-2007

Variable
MLE
SE
_________________________________________________
Party of PM
0.188
0.370
Quebec
-0.048
0.337
Number of Female Justices
-0.188
0.216
Intercept
____________________________________________________
N= 160
-2Log L= 213.697
Chi Sq= 0.84 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 7a
Testing Critical Mass: Logistic Regression Models of the Likelihood of a Pro-Rights
Claimant Vote in Equality Cases by Female Justices on the Supreme Court of
Canada, 1982-2007

Variable
MLE
SE
_______________________________________________________
Party of PM
0.021
0.340
Quebec
-0.036
0.338
One vs two or more Female Justices
-0.653
1.188
Intercept
1.745
2.499
_________________________________________________________
N= 160
-2Log L= 214.13
Chi Sq= 0.35 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 8
Testing Critical Mass: Logistic Regression Models of the Likelihood of a Pro-Rights
Claimant Vote in All Civil Liberties Cases by Female Justices on the Supreme Court
of Canada, 1982-2007

Variable
MLE
SE
_________________________________________________
Party of PM
0.053
0.242
Quebec
-0.248
0.230
Number of Female Justices
-0.003
0.138
Intercept
0.424
0.570
____________________________________________________
N= 343
-2Log L= 472.24
Chi Sq= 1.43 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 9
Testing Critical Mass: Logistic Regression Models of the Likelihood of a ProDefendant Vote by Female Justices on the Supreme Court of Canada, 1982-2007

Variable
MLE
SE
_________________________________________________
Party of PM
0.747***
0.112
Quebec
-0.496***
0.117
Number of Female Justices
0.049
0.065
Intercept
-1.222
0.271
____________________________________________________
N= 1,817
-2Log L= 2209.76
Chi Sq= 96.80***
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 10
Testing Critical Mass: Logistic Regression Models of the Likelihood of a ProUnderdog Vote in Private Economic Cases by Female Justices on the Supreme
Court of Canada, 1982-2007

Variable
MLE
SE
_________________________________________________
Party of PM
-0.271
0.226
Quebec
0.219
0.229
Number of Female Justices
-0.319
0.139
Intercept
0.960
0.573
____________________________________________________
N= 374
-2Log L= 508.79
Chi Sq= 9.25*
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 11
Testing Critical Mass: Logistic Regression Models of the Likelihood of a Pro-Rights
Claimant Vote by Female Judges on 5 Canadian Courts of Appeal, 1982-2000

Variable
MLE
SE
_________________________________________________
Party of PM
-0.599
0.639
Quebec
-1.285
1.628
Ontario
-1.243
1.545
West
-2.180
1.941
# of Female Justices on Court
3.556
3.768
Intercept
0.220
1.592
____________________________________________________
N= 70
-2Log L= 88.99
Chi Sq= 2.10 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 11a
Testing Critical Mass: Logistic Regression Models of the Likelihood of a Pro-Rights
Claimant Vote by Female Judges on 5 Canadian Courts of Appeal, 1982-2000

Variable
MLE
SE
_________________________________________________
Party of PM
-0.535
0.633
Quebec
-0.899
1.585
Ontario
-1.002
1.521
West
-1.156
1.647
# of Female Justices on Panel
-0.080
0.751
Intercept
0.615
1.709
____________________________________________________
N= 70
-2Log L= 89.95
Chi Sq= 1.24 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 12
Testing Critical Mass: Logistic Regression Models of the Likelihood of a ProDefendant Vote by Female Judges on 5 Canadian Courts of Appeal, 1982-2000

Variable
MLE
SE
_________________________________________________
Party of PM
-0.035
0.139
Quebec
0.556
0.416
Ontario
0.510
0.414
West
0.464
0.411
# of Female Justices on Court
-0.658#
0.474
Intercept
-1.084
0.403
____________________________________________________
N= 1,567
-2Log L= 1935.42
Chi Sq= 6.64 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10

Table 12a
Testing Critical Mass: Logistic Regression Models of the Likelihood of a ProDefendant Vote by Female Judges on 5 Canadian Courts of Appeal, 1982-2000

Variable
MLE
SE
_________________________________________________
Party of PM
-0.108
0.132
Quebec
0.413
0.416
Ontario
0.452
0.412
West
0.256
0.397
# of Female Justices on Panel
0.187
0.141
Intercept
____________________________________________________
N=
1080
-2Log L= 1935.61
Chi Sq= 6.50 (NS)
* P < .05
** P <.01
*** P < .001
# .05 < P < .10
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A year of the Pledge
Alison Ross – Global Arbitration Review
16 May 2017
It is a year since the launch of the Equal Representation in Arbitration Pledge – marked
yesterday at GAR Live London, a drinks party at Freshfields Bruckhaus Deringer and the Who's
Who Legal Awards.
In recognition of the under-representation of women on international arbitration tribunals,
members of the arbitration community drew up the Pledge in 2015, with Sylvia Noury of
Freshfields in London as a driving force.
Signatories declare their commitment to improving the profile and representation of women in
arbitration and ensuring they are appointed as arbitrators on an equal opportunity basis.
The Pledge was launched at GAR Live London last year and has since been rolled out across the
world. As of 12 May, it has signatures from 1,875 individuals or organisations from 93 countries
from Nicaragua to South Korea. Most of these were added at breakfasts or dinners held to
promote the Pledge.
In March, the Pledge was named the best development of 2016 at the GAR Awards in Milan,
following a resounding win in a public vote.
Speaking at a celebratory drinks party at Freshfields in London last night, Wendy Miles QC of
Debevoise & Plimpton, who co-chairs the Pledge’s steering committee with Noury, spoke of the
initiative’s rapid impact and global reach. Also representing the committee were Juliet Blanch
and Noury. The latter brought her eight-week-old baby, Sebastian, who was 'on message' in a
“Take the Pledge” babygrow.

Noury and her son
One of the commitments of arbitral organisations that have signed the Pledge is to publish
statistics relating to gender diversity. In statistics for 2016, released just seven months after the
launch, the ICC International Court of Arbitration reported that its proportion of female
arbitrators had risen from 10% to 15%, Miles said. At the HKIAC, 18% of arbitrators were
female and, at the LCIA, 20%.
But these encouraging percentages are mostly down to the efforts of the institutions, who
regularly appoint women when they have the power to do so, Miles noted. Now the challenge is
to change the behaviour of counsel and corporations when they appoint.
A “happy side effect” of such efforts is that the pool of arbitrators is replenished with “new
blood” and that diversity improves “across the board,” she said. “Achieving gender diversity is
just the first step”.
The efforts may also help to solve the problem of the exit of women from the legal profession at
mid-level, which means the equal numbers of men and women seen in law schools and in the
early years of practice is rapidly eroded.

Miles finished by urging signatories of the Pledge to continue to promote it in the arbitral
community and to remember that they had “signed up to do something”. Signing alone is not
enough.
GAR Live considers the Pledge
At GAR Live London, held at Freshfields earlier in the day, the Pledge was an inevitable talkingpoint. The importance of the initiative was highlighted by one delegate, who recalled an
experiment by Dubai-based Freshfields partner Erin Miller Rankin whereby a list of arbitrators
was drawn up based on redacted CVs that included their qualifications alone and no information
on their gender.
As a result of this internal process, a list including predominantly women arbitrators was
submitted to a Middle Eastern client, who ended up picking a Jewish woman as arbitrator.
Reflecting on the Pledge’s impact so far, LCIA director general Jacomijn van Haersolte-van
Hof admitted to being disappointed that arbitral institutions are still doing the bulk of work on
promoting diversity, rather than parties or law firms.
The LCIA cannot continue to "grow" the number of female appointments alone, she said. Other
stakeholders in arbitration need to play their part in the effort.
Richard Hill of Shell International appeared to place the blame mainly on law firms, stating that
his corporation has no gender preference for arbitrators. Shell’s own legal team is two-thirds
female owing to the number of women lawyers who move in-house, he said, and has received
“fantastic service” from women in the arbitration field.
Hill now insists that lists of potential arbitrators that come before him for consideration include
women as well as men.
Further discussion focused on an article published by John Gaffney, a senior associate at Al
Tamimi & Co in Abu Dhabi, in Columbia FDI Perspectives earlier this year that caused
controversy among members of the OGEMID online discussion forum.
In this, Gaffney argued that the Pledge is "a laudable step in the journey towards increased
diversity in arbitration" but "does not go far enough in its coverage of a limited category of
persons" (women).
Action on gender diversity is undoubtedly needed, Gaffney argued – but so is action to increase
diversity in ethnicity, race, colour, culture, geography, political beliefs, age, religious beliefs,
sexual orientation and socio-economic status. There should be sufficient diversity that parties
view the tribunal as representing a "cross section of the business world" or an "idealised" version
of it that is modern, creative and diverse.
At the same time, Gaffney said the Pledge's scope of application "may potentially be too wide in
another respect". He said a law firm’s promise to appoint a fair representation of female

arbitrators where they have the power to do so "raises questions of how such firms are to balance
their duty and their commitments under the Pledge".
"Parties want to select the most well-known, experienced arbitrators. They are interested in
winning their case – not changing the world," Gaffney explained. "Outside counsel's duty is to
appoint an arbitrator in the best interests of the client, not necessarily in the best interests of
diversity. This is not to suggest the two are mutually exclusive. However, I suggest it is a role
best reserved to the Pledge's arbitral institution signatories when performing their appointment
role."
He quoted Shearman & Sterling’s head of international arbitration Emmanuel Gaillard:
"Anecdotal evidence shows that institutions actively seek to appoint newcomers and promote
diversity. It is the parties who resist change."
In a response published on OGEMID, Noury and Miles said those who conceived the Pledge had
not ignored other diversity initiatives but aspired to achieve gender diversity as a "first step" and
to "start a conversation" on diversity that would benefit individuals and the system as a whole.
They said that the quality of tribunals would be in no way "compromised" by parties being
encouraged to consider "excellent" women arbitrators, noting that "merit and diversity are not in
competition" and that the failure to consider female candidates would be to "dilute the excellence
of our arbitral system."
At GAR Live, delegates agreed that clients are well served by being told about women who are
qualified to arbitrate their cases as well as men and noted that there is no obligation to appoint
them.
"It's about changing behaviour," said Miles. "Once good women have appeared on a list for the
first time, their names may come up more often, breaking the unconscious bias. The Pledge helps
to broaden the pool and open eyes.”
The Pledge’s website includes a tool whereby those seeking a female arbitrator can submit a
form to a special search committee and receive ideas for potential candidates. ArbitralWomen
also offers a large database of female arbitrators.
In time, GAR’s publisher David Samuels suggested that GAR’s new Arbitrator Research Tool
may also provide “a useful aide memoire” for those struggling to come up with female names.
“We’re fast-tracking as many female candidates as we can,” he said.
Iain McKenny of Vannin Capital also highlighted the role a newly established Paris-based
institution, Delos Dispute Resolution, may have in helping young female (and male) arbitrators
cut their teeth and just get the experience that parties look for when appointing. The institution
aims to provide dispute resolution for start-ups – it has recently issued its first award, worth less
than €200,000 in a dispute between two European companies in the “smart wearables” industry.
The night continues

Following the celebration of the Pledge’s anniversary, guests at the drinks party dispersed, with
some heading for GAR Live’s speakers’ dinner and others for the Who’s Who Legal Awards at
Plaisterer's Hall.
Receiving the award of Arbitration Lawyer of the Year for the seventh time was Dutch
lawyer Albert Jan van den Berg, who last year won a major victory for Russia when he
persuaded the Hague District Court to set aside the US$50 billion Yukos arbitration awards (a
decision which is now under appeal).
Van den Berg was accompanied to the awards ceremony by Miles and another member of the
Pledge steering committee, Mirèze Philippe, who is special counsel at the ICC and founding copresident of ArbitralWomen.
He dedicated his award to the steering committee, telling GAR: "I don't know why I received my
previous awards from Who's Who but I think I know why I got this one – my win in the Yukos
set-aside proceeding. You would think I would wish to dedicate the award to my team. But
instead I wish to dedicate it to the Equal Representation Arbitration Pledge, an initiative dear to
my heart. Many have already signed the Pledge but this not enough – you have to bring it into
practice. Arbitral institutions such as the ICC, LCIA and ICSID are doing their best but clients
need to be persuaded that appointing women arbitrators is a good thing. You need proof? The
proof is my team in Yukos – mostly women arbitration lawyers."
White & Case was named Arbitration Firm of the Year for the second-time running, after being
nominated more than 450 times by interviewees in dozens of countries during the Who’s Who
research process. The firm has also led the GAR 100 for three years running, for the first two
years alongside Freshfields.
Arbitration Expert Witness of the Year went for the third year running to Philip Haberman of
Haberman Illett, who has just been appointed to the LCIA board. FTI Consulting was Arbitration
Expert Witness Firm of the Year, with 50% more Who’s Who nominations than any other such
firm.
Further coverage of GAR Live London will appear in GAR soon. The event co-chaired by Miles
and Will Thomas of Freshfields included a session on the impact of damages; a question time
with in-house counsel on "the business of arbitration"; and a new "inquisition" session in which a
series of "witnesses" were grilled by a panel on whether international law is being formed
through arbitration decisions and whether arbitrators are conscious of and responsibly
performing their public function.
Supporters of the event included Freshfields, Cooley, BDO, Linklaters, Therium, Maitland
Chambers, Geotext Translations, the International Lawyers Network, ArbitralWomen and
Newton Arbitration.
The next GAR Live – GAR Live BITs – will take place in Washington, DC, on 23 May.
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Clones on the Court
A Supreme Court that once included former senators and governors is
populated today by judges with identical résumés. Here's why that's a
mistake.

Edmon De Haro

AKHIL REED AMAR
APRIL 2015 ISSUE

THE PATH TO AMERICA’S HIGHEST COURT nowadays narrows at a remarkably early
stage in life and narrows even further soon thereafter. As youngsters, all of
the justices on today’s Supreme Court attended elite colleges: three Ivy
League schools, Stanford, Georgetown, and Holy Cross. From there, they all
went on to study law at Harvard or Yale (though Ruth Bader Ginsburg
defected to Columbia for her final year); most then clerked for a judge in the

Northeast. And from there, they advanced to the bench. On the day Samuel
Alito replaced Sandra Day O’Connor, in early 2006, not only was every
justice a former judge, but each had been a (1) sitting (2) federal (3) circuitcourt judge at the time of his or her Supreme Court appointment.
Since then, the basic pattern has remained in place. After graduating from
Princeton and then Yale Law (like Alito before her), Sonia Sotomayor spent
17 years as a judge before being tapped to be a justice. More recently, Elena
Kagan, after graduating from Princeton and Harvard Law, did two early
clerkships and later served as the solicitor general of the United States. (The
solicitor general, while not, strictly speaking, a judge, is very similar to one:
he or she has an office in the Supreme Court building, and specializes in
Supreme Court oral arguments.)
To appreciate how novel this Court-replenishment pattern is, recall the
greatest case of the last century: Brown v. Board of Education, decided in
1954. Apart from the rather forgettable former Senator Sherman Minton,
who had sat on a federal appellate court, none of the members of the Brown
Court—not Earl Warren, not Hugo Black, not Robert Jackson, not Felix
Frankfurter, not William O. Douglas—had any prior experience as a federal
judge.
Indeed, before John Roberts became chief justice, in late 2005, the Court
had always had at least one member who had arrived without judicial
experience. On this point, the biographies of America’s chief justices are
particularly illustrative. From John Marshall, appointed in 1801, to Melville
Fuller, who served until 1910, every one of the nation’s chief justices came
to the Court with zero judicial experience. The same was true of Earl Warren,
who joined the Court in 1953. Three other 20th-century chiefs—Charles
Evans Hughes, Harlan Fiske Stone, and William Rehnquist—came to the
Court as associate justices wholly lacking any experience as a judge.

None of this means that these various pre-Roberts chiefs were unqualified.
Rather, their pre-Court credentials involved notable service outside the
judiciary. For example, among the justices who decided Brown in 1954,
Hugo Black, Sherman Minton, and Harold Burton all came to the Court
having served in the Senate; Earl Warren had served three terms as the
governor of California and in 1948 had come within a whisker of being
elected vice president, as Thomas Dewey’s running mate; Robert Jackson
and Tom Clark had served as U.S. attorney general, and William O. Douglas
had headed up the Securities and Exchange Commission.
Until the resignation of Sandra Day O’Connor—who had served as the
majority leader in Arizona’s state legislature—America had always had at
least one justice who brought to the Court high-level elective or ultra-highlevel appointive political experience. By contrast, none of the current justices
has ever served in the Cabinet or been elected to any prominent legislative or
executive position—city, state, or federal.




Above, the Supreme Court justices who heard Brown v. Board of Education, photographed
the year before their landmark decision. Prior to joining the Court, Felix Frankfurter (1) helped
found the American Civil Liberties Union and was a trusted New Deal adviser of President
Roosevelt’s. Hugo Black (2), Harold Burton (8), and Sherman Minton (9) served as U.S.
senators. Chief Justice Earl Warren (3) was governor of California and then ran for vice
president. Stanley Reed (4) and William O. Douglas (5) both reached the upper ranks of
federal agencies (Reed was general counsel of the Federal Farm Board and the
Reconstruction Finance Corporation; Douglas was chairman of the Securities and Exchange
Commission). Tom Clark (6) and Robert Jackson (7) served as attorney general. (Associated
Press)

The aversion to nominating former politicians may be new, but from a
president’s perspective, it’s hardly irrational. For starters, presidents have
more sitting federal judges than ever to pick from. In the 1790s, there were
six Supreme Court justices and only 15 judges in the lower federal courts.
Today, while the number of Supreme Court justices has edged up to nine, the
number of judges in the lower federal courts has skyrocketed to nearly
1,000. And about 200 judges now sit on federal circuit courts, where they
hear cases and write appellate opinions as members of judicial panels—a job
rather analogous to that of a Supreme Court justice. Not surprisingly,
presidents now look first to the wide and deep federal appellate bench.
Appointing a sitting federal appellate judge also gives a president a unique
twofer opportunity, creating a lower-court vacancy that the president can fill
with a second (presumably supportive) appointee. If a sitting federal
appellate judge placed on the Supreme Court is in turn replaced by a sitting
federal trial judge, a president can turn a single Supreme Court vacancy into
three judicial appointments.
Now factor in today’s televised Senate confirmation hearings, in which
nominees are grilled on the finer points of current Supreme Court doctrine.
The rules of this game advantage sitting federal judges, whose daily job
involves applying the Court’s intricate commands, over, say, thoughtful
lawyers in other parts of the government who may be less familiar with the

Court’s jargon and multipart doctrinal tests.
And let’s not forget the value of prior vetting and confirmation. Every sitting
federal judge has already been approved once by the Senate for a job in the
judiciary. By contrast, most elected officials and other plausible Supreme
Court candidates have never been confirmed by the Senate for any position.
WHY, YOU MAY ASK, is any of this a problem? Why would we want ex-senators—
or ex–Cabinet officials, or ex-governors, or other sorts of ex-pols, for that
matter—on our highest court?
While a bench overloaded with ex-pols would be unfortunate, the Court
would benefit from having at least one or two justices who know how
Washington works at the highest levels, and who have seen up close how
presidents actually think, how senators truly spend their days, how bills in
fact move through Congress, and so on—in short, one or two justices whose
résumés resemble those of former Secretary of State John Marshall, Hugo
Black, and Robert Jackson. Think of it as simple portfolio diversification: The
Court works best when its justices can bring different perspectives to bear on
difficult legal issues. Constitutional law, done right, requires various tools
and techniques of argumentation and analysis. No single technique works
best across all constitutional questions that have ever arisen or will
eventually arise. Some problems may be best considered through a
combination of close textual analysis of a particular clause and holistic
analysis of the Constitution’s overall structure. On other topics, the original
intent behind a provision may be especially significant. Still other issues
should be approached through the prism of prior case law. Sometimes,
however, text, structure, original intent, and precedent may not cast much
light on the legal issue at hand. In those cases, justices would be better off
focusing on the relevant nonjudicial actors’ past institutional practices—say,
settlements and agreements between members of different political

branches that effectively glossed ambiguous constitutional text. Ex–
attorneys general such as Robert Jackson and ex-senators such as Hugo Black
may enrich the Court by brilliantly deploying tools and techniques of
constitutional interpretation that lifelong judges may lack.

Only one of the Brown v. Board of Education justices
had any prior experience as a federal judge.
One virtue of appointing federal appellate judges to the Court is that these
highly judicialized folk are already masters at applying Supreme Court
doctrine. After all, this is what circuit-court judges do every day: they study
and apply what the Supreme Court has said about one legal issue or another.
One problem, however, is that Supreme Court precedent can be dead wrong.
Sometimes, in fact, it is baloney. And lower-court judges, who daily slice and
eat this doctrinal baloney, may be ill-equipped to see it for what it is.
Specifically, they may be inclined to think that judges are more right than
they really are, and other branches of government, more wrong. A lower
court’s job is to follow the Supreme Court’s precedents, whether right or
wrong. But the Supreme Court’s job, in certain situations, is to correct its past
mistakes—to overrule or depart from erroneous precedents. (Brown famously
and gloriously abandoned Plessy v. Ferguson’s malodorous “separate but
equal” doctrine.) Someone who has not spent his or her entire life reading
Supreme Court cases—who has instead spent time thinking directly about the
Constitution and also spent time in a nonjudicial branch of government with
its own distinct constitutional perspectives and traditions—may be
particularly good at knowing judicial baloney when he or she sees it.
Consider a piece of judicial analysis that is, by acclamation, one of the
greatest Supreme Court performances of the last century: Robert Jackson’s
concurring opinion in Youngstown Sheet & Tube Co. v. Sawyer. In that case,

the Court upheld a lower court’s injunction barring President Harry Truman
from continuing to hold private steel mills his government had seized.
Truman had argued that this action was necessary to prevent a strike that
threatened the production of steel needed for the Korean War.
In his concurring opinion, Jackson—a justice appointed by a Democratic
president, voting against a Democratic president in a landmark case—
repeatedly called attention to his own past professional life. He began by
noting that he had served “as legal adviser to a President in time of transition
and public anxiety,” an experience that, he confessed, probably had a greater
influence on his view of the case than the Court’s prior case law. From his
unique vantage point, judicial precedent was not the be-all and end-all that
some blinkered lifetime judicialized folk might imagine it to be.
“Conventional materials of judicial decision,” he wrote, “seem unduly to
accentuate doctrine and legal fiction.” Instead of single-mindedly focusing
on judicial precedent, Jackson carefully canvassed the history of
congressional and presidential actions over the centuries, paying respect to
the ways that the legislative and executive branches had come to understand
and implement the ambiguous constitutional clauses allocating powers
between these branches.
ROBERT JACKSON skipped college and did not go to a fancy law school, nor did
he work as a judicial law clerk. But once on the Court, he did hire law clerks,
and one of his most notable hires was William Rehnquist, who later became
chief justice. And in turn, one of William Rehnquist’s law clerks was John
Roberts, who eventually replaced Rehnquist as chief, in 2005.
In some ways, John Roberts is rather like his judicial grandsire, Robert
Jackson, and in other ways he is quite different. Like Jackson, Roberts served
as solicitor general, albeit in a temporary capacity. Like Jackson, Roberts
brought to the Court years of service as a lawyer within the executive branch.

But unlike Jackson, Roberts never reached the highest rung of executivebranch service. He was never in the president’s innermost circle.
Now let us turn to the biggest judicial decision of John Roberts’s career, in
which he provided the crucial fifth vote to uphold the Affordable Care Act in
the 2012 case of National Federation of Independent Business v. Sebelius. Most
scholars believe that the law, whether or not it is good policy, is easily and
obviously constitutional. But in our hyperpolarized political world, various
interest groups ginned up newfangled constitutional attacks that fooled some
otherwise admirable justices who had been appointed to the Court by
Republican presidents.
Roberts was not entirely deceived, and ultimately voted to uphold the law as
a simple exercise of the congressional power to raise revenue. The ACA is,
among other things, a tax law, and the Constitution was emphatically
adopted and later pointedly amended to give Congress sweeping tax power.
None of the other conservative justices credited this basic point, but Roberts
did, perhaps because he had spent more time than the other conservatives in
executive-branch positions in which the tax power was highly relevant. The
party that put him on the Court was none too pleased with his act of judicial
integrity, but somewhere, Robert Jackson must have been smiling.
Whether Roberts and his Court will continue to shine in the days ahead is less
certain. Consider the two biggest issues of the current Supreme Court term.
In King v. Burwell, the ACA is back before the Court. This time, the question
at hand seems hypertechnical, involving the meaning of a single phrase in
the sprawling statute. But if the justices read this phrase without heeding the
basic objectives of the lawmakers who enacted the statute and of the
executive agency charged with administering it, insurance markets could
unravel, imperiling health care for millions of families. Justices with
congressional or Cabinet experience—the John Marshalls and the Robert

Jacksons of Courts past—were sensitive to the concerns (and the wisdom) of
nonjudicial players. Will the current Court be similarly attuned?
As for this term’s same-sex marriage cases—the Brown v. Board of Education
of our era—the justices will surely pay close attention to judicial precedent.
But no one on today’s Court has spent years studying the Fourteenth
Amendment, with its grand principle of equality, as the great Hugo Black did
prior to Brown. Nor does anyone on the Court have Earl Warren’s track
record of bipartisan achievement at the highest levels of American politics.
I hope that today’s justices will nonetheless rise to the occasion. But I would
feel more confident about a bench that was not lacking a crucial advantage
enjoyed by every bench prior to 2005. Supreme Court precedent is a deep
source of wisdom, but so is our nation’s long-standing tradition of composing
a Court whose justices, and decisions, reflect a broad range of experience.
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By Mirèze Philippe, Special Counsel at the Secretariat of the ICC International Court of Arbitration, and
Founding Co-President ArbitralWomen
The views expressed in this article are those of the author alone and should not be regarded as
representative of, or binding upon ArbitralWomen and/or the author’s institution.
The launch of the Equal Representation in Arbitration (ERA) Pledge on 18 May 2016 in London marks a
historic moment in international arbitration. The Pledge is a call to the international dispute resolution
community to commit to increase the number of female arbitrators on an equal opportunity basis. All
players involved in dispute resolution are encouraged to sign the Pledge online on
www.arbitrationpledge.com. The Pledge has already been signed by over ﬁve hundred individuals and
around 70 organisations. The number of signatories coming from all parts of the world is increasing
every day.
The Pledge began with a suggestion made at ICCA 2014 by Jacomijn van Haersolte-van Hof, director
general of LCIA, that concrete action should be taken in order to see more women appointed as
arbitrators. Sylvia Noury of Freshﬁelds picked up on the idea and took it forward. Noury gathered a
group of stakeholders at a dinner in London in April 2015 to discuss the under-representation of
women arbitrators and potential solutions to cure this situation. Several dinners followed in various
cities around the globe to discuss this issue and hear the views of the business and legal
communities. Participants agreed that taking a pledge was the way forward. By signing a pledge and
encouraging practitioners in dispute resolution to do the same, they would feel more committed to
redressing the gender balance in arbitration. It was felt that without a joint commitment to change
behaviours and to assess progress regularly, despite everyone’s good will, gender equality would not
be suﬃciently prioritised.
The text of the Pledge was discussed by the practitioners who participated in the dinners. The Pledge
requires that the signatories commit to improving the proﬁle and representation of women in
arbitration on an equal opportunity basis. Proposals were made to encourage signatories, whenever
possible, to include a fair representation of women on committees, governing bodies, conference
panels and lists of potential arbitrators. Experienced arbitration practitioners -men and women- are
required to support, mentor, sponsor and encourage women to pursue arbitrator appointments (read

the full text of the Pledge).
One of the steps recommended to measure progress is the tracking and publication of gender
statistics for appointments of women arbitrators. Lucy Greenwood of Norton Rose Fulbright has been
advocating for several years for transparency in relation to this information. The onus for addressing
gender equality is on all players in their various roles. Therefore, collating and disclosing statistics will
help analysing where the problem lies in case progress is not as fast as everyone expects it to be.
Although the use of quotas was considered, there was little appetite for this approach. It was felt that
women should not be nominated simply to improve the statistics. Players should be ready to consider
a variety of proﬁles including men and women and oﬀer equal opportunities for equal qualiﬁcations.
Statistics have been published by some authors in the past, namely by Greenwood (see Lucy
Greenwood & Mark Baker “Getting a better balance on international arbitration tribunals”, Arbitration
International, vol. 28, n°4, 2012, page 653, and “Is the balance getting better? An update on the issue
of gender diversity in international arbitration”, Arbitration International, 2015, 0, 1–11 doi:
10.1093/arbint/aiv034), who has also compiled data on the appointment of women arbitrators
published by GAR. The author likewise published statistics about women arbitrators in ICC arbitrations
(see Mirèze Philippe “When did the Doors to Dispute Resolution open for Women?”, TDM Special Issue
on Diversity, TDM vol. 12, issue 4, July 2015, and “Speeding up the path for Gender Equality”, (TDM,
ISSN 1875-4120) May 2016). A number of arbitration institutions have recently begun to publish
statistics and it is expected that statistics will be regularly published in the future.
In the article published in May on TDM, the author commented that one of the most signiﬁcant
changes in the recent years is the progressive mind-opening of practitioners in favour of diversity,
women and young practitioners in international dispute resolution. There has been some progress in
the recent years but the number of women in lead positions, on arbitral panels and speakers’ panels
remains insigniﬁcant. Since 2000, ArbitralWomen has been promoting women in dispute resolution as
well as campaigning for gender equality. It has contributed in many ways to bringing more women on
to the stage. The Pledge is thus fully supported by ArbitralWomen who signed a hard copy of the
Pledge at an event organised at UNESCO on March 16 (see ArbitralWomen’s Newsletter for further
information). A Pledge steering committee co-chaired by Noury and Wendy Miles QC of Boies Schiller
& Flexner, and composed of male and female practitioners, is in charge of spreading the word.
ArbitralWomen is represented on the steering committee by Board members Lucy Greenwood of
Norton Rose Fulbright, Gabrielle Nater-Bass of Homburg AG and by the author.
The author considers that the Pledge is an appropriate tool to achieve gender equality in international
arbitration. It is fascinating to see the number of practitioners who have joined the debate on diversity
and unconscious bias all across the board including men and women. This alone is a victory. It is one
step further towards positive change and we must build on this momentum to level the playing ﬁeld
faster than in the past. Raising awareness and having all players rally the movement is powerful.
Diverse perspectives, knowledge, experiences and a wealth of variety of backgrounds and expertise
provide beneﬁt to all. Gender diversity contributes to reaching better results thanks to the wealth
each of the talented practitioners, men and women, bring to the table. Furthermore, diversity is an
economic reality to be taken into account. The participation of all constituents adds value given that
everyone contributes something diﬀerent.
It is likewise important to encourage organisers to improve gender diversity on panels of speakers.
ArbitralWomen has occasionally refused to publicise events or to participate in such events when
organisers have not included women on the panels.

Rashda Rana, President of ArbitralWomen, said to GAR that “(w)ith the Pledge, the arbitration
community has moved beyond merely acknowledging the problem and articulating intent to do
something about it. There is increasing recognition that the pace of change is unacceptable […] not
just in the world of arbitration [but] in the judiciary and on corporate boards“.
ArbitralWomen is one important hub dedicated to women practitioners in dispute resolution in any
role (click here to ﬁnd practitioners), and there are other websites who feature women and men
proﬁles, such as the International Arbitration Institute.
Change is possible, it is taking place, and the mission of everyone is to contribute to make it happen
more quickly than in the past.
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On a rainy Monday 19 September 2016, Freshﬁelds Bruckhaus Deringer LLP hosted an ICC YAF event
at its London oﬃces on the importance of women in our arbitration world. The issue of gender
diversity was at the forefront of the agenda, and taking the Pledge for Equal Representation in
Arbitration (www.arbitrationpledge.com). The YAF coincided with a move by the same ﬁrm to change
letters addressed ‘Dear Sirs’ to ‘Dear Sir or Madame’, in correspondence to opposing counsel
including female lawyers. This move was widely reported in the British press. Although the change
was poo-pooed by some in the arbitration circle (of which mostly men, I am willing to bet), I think it
nevertheless signals a small but important step in the right direction. It may be a cosmetic change,
but it emphasises the essence of what was later discussed at the ICC YAF. In other words, we need to
promote awareness of the existence of powerful and capable women in arbitration, to the “Madams”
in the teams, and not just the “Sirs”. Notably, the possibility of competent chairwomen on arbitral
panels.
The YAF was introduced by Sylvia Noury, a partner and a driving force in Freshﬁelds’ international
(commercial and treaty) arbitration practice in London. Having advocated before ICC, AAA, LCIA, ICSID
and UNCITRAL tribunals on many high value arbitrations, Noury is a formidable player in international
arbitration. But she is but one example. The YAF panel, composed of other strong female voices
(Leilah Bruton, Kate Davies, Samantha Bakstad, Mireze Philippe*) highlighted that the household
names we have all heard of (Brigitte Stern, Gabrielle Kaufmann-Kohler, Wendy Miles, to name but a
few) are just the tip of the iceberg. It is our duty, and particularly the duty of women arbitrators, to
promote each other and not to take a backseat in what has traditionally been a “pale, male and stale”
arbitration world. We need to address the constant retort that “we don’t know of any female
arbitrators to appoint” by doing more research into just who is in that pool of arbitrators, and what
their background is**. Equally we need to address the other ‘get-out’ response, that “there are lots of
other issues that need addressing, such as discrimination based on ethnicity and race, and religious
or cultural aﬃliations”. Such concerns fail to consider that issues of gender diversity are, unlike these
other issues (which are also important) universal to all women arbitrators, regardless of ethnicity,
religion or culture. Second, we have to start addressing imbalances somewhere. Why not start with
gender? After all, it is in our interest as decision-makers that diﬀerent outlooks (male and female) are
catered for on an arbitral panel. Citing Benjamin Franklin, Philippe reminded us, ‘if everyone is
thinking alike, then nobody is thinking’.

Maybe the problem is that women do not like to promote themselves as much as men. Perhaps it is
because it is clients, and not counsel, who insist on having male arbitrators. It may also be down to a
subconscious bias, that somehow men make more capable arbitrators – or at least chairpeople – than
women. Either way, it is an incorrect view. And it must be corrected. Having worked at the ICC and
having administered many cases, I can tell you that whether the chairperson is male or female does
not make a diﬀerence. The quality of an arbitrator is down to his or her training, intelligence,
character, and values. I do not wish to say, and the message of the panel that evening was not, that
female arbitrators should be appointed at the expense of their male counterparts. Furthermore, at the
ICC, we always took great care to address our audience appropriately, meaning that we tailored each
letter depending on whether we needed to address “Sirs”, “Mesdames”, or a mixture of both. Once
one begins to pay due care and attention to such details, one starts to notice what is missing, in
terms of respect and propriety, when such care is lacking.
What I took away from the YAF was not a pledge of aﬃrmative action. My message, and I hope that
which underlies that of the panel and the Pledge, is that we should be striving towards a true
meritocracy in international arbitration. Where it is your credentials, your independence and
availability, and the diligence you bring to a case, and not your gender, that matter.
I would like to end with an anecdote. In the 1980’s, in classical music, a certain Ms. Abbie
Conant applied for eleven trombone positions advertised in Germany. For those familiar with this
instrument, the trombone was historically perceived as ‘masculine’. Therefore, Conant received only
one audition invitation, and it was, to add insult to injury, addressed to a “Herr Abbie Conant” (i.e.
‘Mr’). She auditioned along with 32 men, behind a screen. It was only when a selection panel listened
to her playing behind that screen, without knowledge of her gender, that they were enthralled by her
music and selected her. To their amazement, Ms Conant was a woman. She would never have been
selected had she been in front of the screen.
Dear Sir and Madame, it should not be this way. Neither in life, nor in arbitration.
—
*(Mr) Chris Parker was also on the panel.
** There are at least two fora for searching female practitioners: ‘Find practitioners’ on
www.arbitralwomen.org and ‘Arbitrator Search’ on www.arbitrationpledge.com.
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Diversity in arbitral tribunals has already received a considerable amount of attention at this blog,
especially in regards to gender diversity (post are available here, here, and here). The discussion is, of
course, still ongoing and far from reaching the desired goals. On 10 January 2017, Berwin Leighton
Paisner released an annual arbitration survey titled Diversity in International Arbitration: Are We
Getting There? (“Survey”). The results of the Survey conﬁrm that further discussion on the topic of
diversity in arbitration is necessary. This post highlights some of the more interesting (and also
thought provoking) results of the Survey, whereas the full version of the Survey can be downloaded
here.
The Survey adopted a unique approach in tackling some very important issues by focusing on
obtaining statistics in regards to the situation, as well as taking a proactive stance on how to move
forward from this point. This was done, in particular, by addressing the issue of attribution of
responsibility for promoting and achieving diversity in arbitral tribunals.
The Survey received responses from 122 respondents from all over the globe including: Asia,
Australasia, the Middle East and North Africa, North America, Latin America and the Caribbean,
Western and Eastern Europe, East and West Africa, the BVI/Cayman and Bermuda (page 5 of the
Survey).
The results of the Survey, unfortunately but not surprisingly, revealed that the diversity in arbitral
tribunals is far from being achieved and respondents ﬂagged some diversity issues which deserve due
consideration. For example:
1. 84% of respondents thought that there were too many male arbitrators (page 7 of the Survey);
2. 80% of respondents thought that tribunals contained too many white arbitrators (page 7 of the
Survey);
3. 64% of respondents felt that there were too many arbitrators from Western Europe or North
America (page 7 of the Survey);
4. 28% of respondents believed that they had lost appointments because they were considered
too young (page 6 of the Survey).
The catchphrase “pale, male, and stale” has not lost its stand in the ﬁeld of arbitration thus far. This

does not come as surprise as, according to the Survey,
“Established practice in international arbitration is acknowledged to block change and
keep new entrants – the same arbitrators are chosen again and again.”
The Most Important Attributes of Arbitrators
The Survey investigated and reported on the attributes that are taken into account by parties when
nominating an arbitrator and the importance given by parties to each of these factors.
On a positive note, the expertise of an arbitrator is placed the highest on the list of attributes ranked
by importance. The Survey reports that “93% of respondents felt that a potential candidate’s
expertise was either ‘very important’ or ‘important’” (page 9 of the Survey). The expertise of potential
arbitrators is followed by eﬃciency, for which 91% of respondents opined as a “very important” or
“important” consideration in the nomination process (page 9 of the Survey).
Gender and ethnicity, on the other hand, have received lower percentage on a stand-alone basis. Only
12% considered gender as “very important” or “important” factor, while 24% of the respondents
found that ethnicity/national identity was worth consideration when nominating an arbitrator (page 8
of the Survey). However, when respondents were asked to view all the potential candidates as if they
were all equal in regards to their level of expertise and experience, the results told a diﬀerent story.
In this context, the results were the following:
“On gender, only 6% of respondents said “No”, it was not desirable to have gender balance.
Other responses were fairly evenly divided. 50% of respondents thought that it was desirable to
have gender balance on arbitral tribunals but 41% thought that “It makes no diﬀerence”.”
(page 8 of the Survey),
“Responses on ethnicity and national background followed a similar pattern with 54% saying
“Yes”, 31% saying that “It makes no diﬀerence” and 10% saying “No”.” (page 9 of the Survey).
The Attribution of the Responsibility for the Initiation of Change
The Survey asked respondents who is responsible for initiating a change (page 12 of the Survey). It
was perceived that all the main actors in arbitration share this responsibility, though in somewhat
diﬀerent portions.
Seventy-eight percent of respondents felt that arbitral institutions should play a role in achieving
greater diversity on arbitral tribunals. Sixty-ﬁve percent of respondents thought that counsel for
parties are also important players. Sixty percent of respondents included arbitrators and 24% of
respondents considered that academics and teachers have a role in this as well. Only 12% said that
none of the abovenamed had a role in initiating a change and that they were happy with the status
quo.
It was also noted that the initiation of change has already been commenced, especially related to
gender diversity. This is, however, done scarcely, and not all the diversity attributions have received
their share of attention thus far. In particular, it was stated that:
“There is increased transparency about the number of women appointed as arbitrators
and there are various initiatives underway to encourage the appointment of more women.
There are fewer initiatives in relation to other under-represented groups.” (page 3 of the

Survey)
A factor that is gaining more and more attention to this point is the age of arbitrators. A lack of new
entrants to the pool of arbitrators is linked to a lack of information about new and less well-known
arbitrators from all backgrounds (page 12 of the Survey). Ninety-two percent of respondents stated
that they would welcome more information about new and less well-known arbitrators and only 5% of
respondents said that they would not (page 12 of the Survey).
Advocating for Diversity
The Survey also reported on the question: “Should diversity matter?” Several responses were
collected and put forward to purport the opinion that diversity does matter:
the inclusion of individuals of varied racial, ethnic, gender and social backgrounds has a value in
itself;
a system serving the needs of a particular constituency – in this case, participants in
international commerce – should reﬂect the make-up of that community;
a lack of diversity may also aﬀect the quality of arbitral awards;
the deliberative process before the arbitral tribunal is likely to be crucial and, therefore, the
diversity of views may be fundamental for a fair process and outcome;
widening the pool of arbitrators will give greater choice and fewer conﬂicts, remove the
imbalance in information available to diﬀerent parties and encourage greater eﬃciency, as well
as facilitating new perspectives on the dynamics of a dispute; and
a diverse tribunal may be better prepared, more task-orientated, and more attentive to the
parties’ arguments than a non-diverse tribunal (page 3 of the Survey).
Author’s Remarks
This post introduces only a small portion of many interesting statistics presented in the Survey. This
type of inquiry is welcomed at these times because it serves as a reminder that the road to reach our
goals is a long one. It also oﬀers a welcomed point that advocating for diversity should always be put
in the context. We welcome your thoughts on these and other statistics as well as your opinion on
how to approach these issues in practice.
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Gender Diversity in ADR:
The Role In-House Counsel Can Play
BY margaret L. shaw, Esq. and KIMBERLY TAYLOR, ESQ.

R

eliable data on the percentage of
women mediators and arbitrators
or the frequency with which they are
chosen to serve compared to men is
hard to come by. Anecdotally, while
women neutrals can maintain steady
work handling cases in the employment area, they are less likely than
their male colleagues to be chosen for
more complex commercial matters
or in specialty practice areas that are
dominated by men.
Women tend to be selected more
often in employment matters than
securities litigation or intellectual property disputes, for example.
Whether this suggests a biased view
that women aren’t “tough” enough to
handle certain cases, or whether it reflects a choice about the background
and experience of the mediator is
hard to quantify. Advocates choosing mediators in such matters may
believe they need a mediator who
will assert authority and persuade the
other party, despite the other party’s
lawyer’s view of the case. If that is
true, they may be more apt to chose a
man over a women. It is also
disproportionately the case that the
decision about who to hire as a
mediator or arbitrator rests with
counsel and their business clients.
These decision makers—litigators,
general counsel, business leaders—are
overwhelmingly male, as noted above,

and may be more likely to choose
a mediator or arbitrator who most
closely mirrors their own professional
experience, giving men an inherent advantage in the ADR selection
process.
More can and should be done to
increase the ranks of women in the
ADR profession. ADR providers
such as JAMS can continue to raise
awareness about this issue with its
clients, and make concerted efforts to
increase the ranks of women and minority neutrals through concentrated
recruiting efforts, and also by ensuring gender balance in all marketing
efforts, providing support for those
women who want to branch out into
specialty areas that tend to be dominated by men.
But decision makers in law firms
and in-house can also assist. Most
companies and law firms today have
strong diversity initiatives, and many
corporations will simply not work
with a law firm unless it has demonstrated a commitment to diversity in
its employee ranks. Extending this
commitment to the choice of mediator or arbitrator, and setting aside
implicit biases, will give more skilled
women mediators and arbitrators
an opportunity to serve in a wider
variety of cases.
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Is the balance getting better? An update on the
issue of gender diversity in international
arbitration
Lucy Greenwood* and C Mark Baker†
ABSTRACT
Since the publication of ‘Getting a Better Balance on International Arbitration
Tribunals’ in Arbitration International Volume 28 Issue 4 in 2012, there has been increasing focus in the arbitration community on the issue of improving diversity among
counsel and arbitrators alike, particularly in relation to gender diversity. In this article,
Lucy Greenwood and Mark Baker update and expand upon the research which underpinned their original article. They demonstrate that greater diversity has been shown
to improve the quality of decision-making within corporations. Increasing diversity of
arbitral decision-makers may result in enhanced quality of deliberations and awards.
The authors consider that responsibility lies with arbitral institutions to track and information about the gender of party- and institution-appointed arbitrators in arbitrations
they administer. However, ultimate responsibility for meaningful change lies with those
making the appointments. They must acknowledge the value of diversity in its own
right and as a factor inﬂuencing the quality of decision-making processes.

1. INTRODUCTION
In July 2012, The Lawyer reported on a comprehensive survey by Inter Law into the
composition of the profession and concluded: ‘The data is stark, the conclusions are
damning and the message is clear – diversity is still a problem in the law.’ Later that
year, in our article ‘Getting a Better Balance on International Arbitration Tribunals’,
we stated our belief that ‘international arbitration practitioners have become comfortable with the notion that women are a significant minority, if not a ‘tiny fraction’
of the international arbitration population’.1 Since then, however, it is clear that the
* FCIArb, Foreign Legal Consultant, Texas, Solicitor, England & Wales, Member of the Norton Rose
Fulbright International Arbitration Group. Email: lucy.greenwood@nortonrosefulbright.com.
†
FCIArb, admitted to practice law in Texas, Executive Committee Member and Member of the Board of
Directors of the American Arbitration Association and Chairman of its International Advisory Committee,
co-head of the Norton Rose Fulbright International Arbitration Group. Email: mark.baker@nortonrosefulbright.com. The views expressed in this article are the authors’ own and do not necessarily reflect the views
of Norton Rose Fulbright LLP.
1 Lucy Greenwood and C Mark Baker, ‘Getting a Better Balance on International Arbitration Tribunals’
(2012) 28(4) Arbitration Int 653, 666.
C The Author 2015. Published by Oxford University Press.
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international arbitration community is becoming less comfortable with this notion,
and more willing to address the issue.2 Increasingly, diversity is a subject of more
open and frank debate at conferences and in online fora.3 We have also noticed that
corporate clients, in accordance with a general trend focusing on taking practical
measures to address diversity, have begun insisting on diverse legal teams for their
commercial disputes. Client demands, among other compelling reasons, mean that
diversity is becoming more and more of a pressing issue for arbitration users.
This article updates and expands upon the research undertaken for our original article. In our original article, we expressed our belief that in appointing an arbitrator
‘each individual must take personal responsibility for considering a diverse range of
candidates’.4 In this update, we consider in more detail where responsibility for addressing diversity issues really falls and reiterate our view that meaningful efforts to
address this issue are largely a question of personal responsibility. Without information about an issue, however, it is impossible to address that issue. The problems
with addressing the (lack of) diversity in the international field have always been
two-fold: (i) the lack of transparency in relation to the manner in which arbitrators
are appointed and (ii) the difficulty of identifying where, if anywhere, responsibility
for addressing the issue lies.
2 . CA P T UR IN G T HE I NF O R M A T I O N
As Jacomijn Van Haersolte von Hof, Director General of the LCIA, put it in a recent
interview with Global Arbitration Review, there is a ‘dearth’ of data in relation to diversity in the international arbitration field.5 In researching this article, we sought to
address this lack of information, with varying results.
Information on the composition of international arbitrator appointments is most
likely to be available from: (i) the commercial arbitration institutions and (ii)
International Centre for Settlement of Investment Dispute (ICSID). Of these,
ICSID is the most transparent, as it publishes the names of all arbitrators appointed
in ICSID case dating back to the first ICSID case registered on 13 January 1972.6 In
relation to the other arbitral institutions, there is significant divergence in practice between them in terms of how or if they record information on diversity.

2 And also willing to address other issues of diversity generally and not just gender diversity.
3 See, for example, the summary of discussions on this topic at the 2014 ICCA Miami Conference in ‘ICCA
2014. Does “Male, Pale, and Stale” Threaten the Legitimacy of International Arbitration? Perhaps, but
There’s No Clear Path to Change’ <http://kluwerarbitrationblog.com/blog/2014/04/10/icca-2014-doesmale-pale-and-stale-threaten-the-legitimacy-of-international-arbitration-perhaps-but-theres-no-clear-path-tochange/> accessed 15 April 2015. Also note the video of the panel discussion from this conference’s panel
titled ‘Justice Stream B1 Who Are the Arbitrators?’ <http://www.arbitration-icca.org/conferences-and-congresses/ICCA_MIAMI_2014-video-coverage/ICCA_MIAMI_2014_B1.html> accessed 15 April 2015.
Also note various online discussions on diversity in arbitration in the OGEMID forum, which are archived
online at <http://www.transnational-dispute-management.com/ogemid/> accessed 15 April 2015.
4 Greenwood and Baker (n 1).
5 She also drew on various sources including LCIA and ICC statistics to conclude that women currently
make up between 6% and 11% of arbitrators—‘a dismal rate’ <http://globalarbitrationreview.com/news/
article/32781/> accessed 15 April 2015.
6 It occasionally takes some additional research to match names with genders, but at least the information
on the identity of arbitrators is captured and accessible.
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In 2012, we relied on an analysis of the gender of arbitrators appointed in ICSID
arbitrations together with limited information we gathered on LCIA and ICC administered arbitrations to reach our conclusion that a ‘best estimate’ of the percentage of
women appointed to international arbitration tribunals was around 6% (5.63% for
ICSID and approximately 6.5% for international commercial tribunals).7 For this article we sought to gather more information from arbitration institutions, although
the continued failure of many institutions to record this data complicated our
analysis.
3 . A N U P D A T E O N T H E ST A T I S T I C S
We draw a distinction between the number of women appointed to a panel from
which arbitrators may be selected, such as the ICSID panel in the investment treaty
world or the various panels of potential arbitrations maintained by arbitral institutions. In recent years, efforts have certainly been made to increase the representation
of women on these panels, particularly by the American Arbitration Association’s
International Centre for Dispute Resolution (ICDR), who ‘review the entire panel
list [of ICDR arbitrators] each year to see if we have improved the numbers of
women’.8 However, the inclusion of women on arbitrator rosters does not appear to
have resulted in greater number of women being appointed as arbitrators. In relation
to the statistics, therefore, we focused on the number of women being appointed as
arbitrators in either investment treaty or commercial disputes.

3.1 Investment treaty arbitration
Research was carried out into the constitution of ICSID tribunals as published on
the ‘concluded cases’ section of the ICSID website as at 9 October 2014.9 The population of this study comprised 267 concluded ICSID cases, from 13 January 1972 to
29 August 2014.10 In these cases, 785 arbitrators were appointed,11 of which 44 were
of female arbitrators. In 2006, when Professor Franck undertook this exercise, she
found that female arbitrators made up 3% of the total number of arbitrators appointed.12 In 2012 when we last reviewed this issue, we found this had almost doubled, to 5.63%. Now, out of 785 appointed arbitrators, 44 were women, meaning
that women still comprise roughly 5.61% of the appointed arbitrators in concluded
ICSID cases.

7 Greenwood and Mark Baker (n 1) 653, 656.
8 Email from Steve Anderson 3 September 2014.
9 ICSID, ‘List of Concluded Cases’ <https://icsid.worldbank.org/apps/ICSIDWEB/cases/Pages/
AdvancedSearch.aspx?gE¼s&cs¼CD28> accessed 15 April 2015.
10 Concluded cases were defined as all awards (even where subsequently annulled), annulment decisions,
resubmission decisions, and fully constituted tribunals in proceedings that were discontinued before an
award was rendered. Rectification decisions, interpretation decisions, revision decisions, and conciliation
proceedings were omitted. So defined, there was a total of 267 concluded cases: 259 three panel tribunals
and 8 cases involving sole arbitrators.
11 This figure only includes the final composition of the tribunal, any prior appointees were omitted.
12 See Susan Franck, ‘Empirically Evaluating Claims About Investment Treaty Arbitration’ (2007) 86 NCL
Rev 1.
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3.2 International commercial arbitration
It is impossible to replicate the research into ICSID appointments with international
commercial arbitration tribunals because information on the composition of tribunals
is not routinely published. For our original article, we contacted the London Court
of International Arbitration (LCIA), the Stockholm Chamber of Commerce (SCC),
the International Centre for Dispute Resolution (ICDR), and the International
Chamber of Commerce (ICC) requesting information on the gender of arbitrators
appointed. At that time, the ICC provided no information to us, indicating that it
did not monitor this type of information at all. The SCC indicated that 6.5% of all
appointed arbitrators (both party appointed and appointed by the SCC) between
2003 and 2012 were female. The LCIA reported that 6.5% of arbitrators appointed
in LCIA arbitrations in 2011 were female. The ICDR did not provide statistics to
us.13 From these limited statistics, coupled with data compiled by other commentators,14 we arrived at our ‘best estimate’ of the percentage of women appointed to international commercial arbitration tribunals and concluded that this was in the
region of 6%.
For this article, we approached more institutions and asked them more targeted
questions in order not only to improve upon our ‘best estimate’ figure but also to
seek to understand the approaches a variety of arbitration institutions took to diversity and to see if they had amended or changed their practices of recording information about the arbitrators appointed in relation to the institutions’ cases.
We initially contacted the LCIA, the SCC, the Hong Kong International
Arbitration Centre (HKIAC), the Judicial Arbitration and Mediation Services
(JAMS), the ICC, the Swiss Arbitration Association, the Arbitration Institute of the
Finland Chamber of Commerce, the Milan Chamber of Commerce, the Netherlands
Arbitration Institute, the German Institution of Arbitration (DIS), the Belgian
Centre for Arbitration and Mediation, the Dublin Dispute Resolution Centre, the
Court of Arbitration at the Polish Chamber of Commerce, the ICDR, the Singapore
International Arbitration Centre (SIAC), the Australian Centre for International
Commercial Arbitration, the Indian Institute of Arbitration and Mediation, the
Trinidad and Tobago Chamber of Industry, the Dubai International Arbitration
Centre, the Cairo Regional Centre for International and Commercial Arbitration and
the China International Economic and Trade Arbitration Commission (CIETAC).15
13 For our original article, we subsequently contacted the Arbitration Institute of the Finland Chamber of
Commerce who stated that 27% of the arbitrators appointed by the FCC in 2011 were women, but indicated that ‘very few’ of the party-appointed arbitrators were female, email to Lucy Greenwood dated
20 June 2012.
14 Such as Michael Goldhaber, ‘Madame La Presidente’ (2004) 1(3) TDM.
15 All contacted by email only on 20 June 2014 and followed up by email only on 7 July 2014. We asked the
following questions: ‘1. Do you maintain diversity statistics in relation to the arbitrators appointed in arbitrations you administer? If you do not maintain diversity statistics, please indicate why not. 2. Since when
have you maintained these statistics? 3. Would you share these statistics? –4. What do you use these statistics for? 5. Do you provide diversity training to your arbitrators?’ This was not a formal survey, but simply a sampling of a reasonably wide selection of arbitral institutions through email, using contacts where
appropriate, otherwise using the email addresses provided by the various institutions on their websites.
We are very grateful to the institutions who responded to our queries. Although a number of institutions
(listed in fn 22) did not respond to either the initial or the follow-up email, this does not imply that these
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Responses to our requests were mixed. The Australian Centre for International
Commercial Arbitration confirmed that it did not maintain statistics on gender, as
did the Swiss Arbitration Association.16 The DIS also indicated that it does not maintain statistics on gender, nor does it provide diversity training to its arbitrators.17
The HKIAC indicated that it ‘maintains detailed and thorough statistics on all cases
it administers, as well as in relation to all arbitrators it confirms and appointments it
makes, it does not specifically maintain diversity statistics’.18 SIAC also confirmed
that it did not record diversity information but indicated that this was something ‘it
may consider in the future’.19 Nine of the arbitration institutions contacted did not
respond.20
A number of institutions indicated that they did not formally maintain statistics
on gender, but were nevertheless able to provide information on the composition of
tribunals on an informal basis. The ICC confirmed that it still does not maintain any
statistics relating to gender, apparently because at the time its database was constructed, it did not foresee that this would be information that it should capture.
Apparently, this may change in the future.21 On an informal basis, the ICC confirmed that in 2011, the ICC Court appointed 318 arbitrators, of which 36 were
women (around 11%).22 It was unable to provide more recent statistics. The SCC
also did not formally maintain information on gender, but was able to informally
confirm that in 2013 the SCC board appointed a total of 123 arbitrators of which
19 were women (15%) and the SCC board and the parties together appointed 234
arbitrators of which 33 were women (12%). In 2012, 51 women were appointed
(out of 293 total appointments) as arbitrators in SCC cases (17%).
From our review, it appears that only the LCIA, JAMS, the Finland Chamber of
Commerce, the Netherlands Arbitration Institute, and the ICDR formally record and
maintain information on diversity.
In 2013, 19.8% of the 162 arbitrator appointees selected by the LCIA and 6.9% of
the 160 arbitrators selected by the parties were women, giving a blended rate of 13%.23
JAMS indicated that as an institution it has ‘long maintained’ statistics on the diversity of its mediators and arbitrators.24 JAMS estimated that women received

16
17
18
19
20

21
22
23
24

institutions do not have diversity policies, or were unwilling to respond, but is more likely to reflect the
fact that the initial email and follow up may not have reached the appropriate department at the
institutions.
Email from Deborah Tomkinson, 4 July 2014. Email from Reiner Fueg, 8 October 2014.
Phone call on 3 June 2014.
Email from Ruth Stackpool Moore dated 20 July 2014.
Email from Kevin Nash, 8 October 2014.
No response to the original email or follow-up emails was received by the date of publication from the
Milan Chamber of Commerce, the Belgian Centre for Arbitration and Mediation (CEPANI), the Dublin
Dispute Resolution Centre, the Court of Arbitration at the Polish Chamber of Commerce, the Indian
Institute of Arbitration and Mediation, the Trinidad and Tobago Chamber of Industry, the Dubai
International Arbitration Centre, CIETAC, and the Cairo Regional Centre for International and
Commercial Arbitration.
Email from Mireze Philippe, Special Counsel, ICC, 26 June 2014.
ibid.
Alison Ross, ‘Institutions Should Lead Way On Diversity, Says van Haersolte-van Hof’ (2014) Global
Arbitration Review <http://globalarbitrationreview.com/news/article/32781/> accessed 15 April 2015.
Email from Matthew Rushton dated 16 July 2014.
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approximately 24% of arbitration appointments annually. JAMS also stated that it
provided annual training on diversity for arbitrators and JAMS employees and that it
monitored trends in the selection process to assess whether women are receiving appointments proportional to their representation on the JAMS panel.25
The Finland Chamber of Commerce (FCC) has maintained statistics on gender
since 2007 and states that it uses the information to pursue its overall goal that the
best person is appointed to companies’ leadership positions or to an arbitral tribunal,
regardless of that person’s gender. The same applies to the arbitrators it appoints.
The institution indicated that ‘[i]t has been acknowledged that the arbitrators’ talent
pool is too limited if only men are considered suitable arbitrators’.26 In 2012, 19% of
the arbitrators appointed by the FCC were female, with 0% of the arbitrators appointed by the parties being female, giving a blended rate of 15% for 2012. In 2013,
18% of the arbitrators appointed by the FCC were females, once more none of the
arbitrators appointed by the parties were female, giving a blended rate of 15%.
The Netherlands Arbitration Institute (NAI) began capturing information on diversity in 2013. The percentage of female arbitrators appointed in 2013 was 12%. It
stated that its goal in capturing the information was ‘to make sure that more female
arbitrators shall be appointed in the future’.27
The ICDR indicated that 10% of all appointments in its arbitrations in 2013 were
of female arbitrators28 and stated:
[w]e have an organization wide diversity policy, for both ICDR and AAA. In
terms of statistics ICDR reviews the entire panel list each year to see if we
have improved the numbers of women. In addition we actively recruit to have
more women available for listing. But the numbers of women on ICDR panels
lists is not particularly relevant. The real goal is to have more cases in which
women serve as arbitrators.29
So, what can we conclude from the limited information provided by the institutions? First, it is clear that awareness of diversity is increasing among the institutions,
in particular the LCIA, JAMS, FCC, ICDR, and the NAI. However, it is also clear
that our ‘best estimate’ should probably be revised upward, to around 10%. Given
the paucity of information, it is not possible to ascertain whether our previous ‘best
estimate’ was too low,30 or whether we are starting to see real change in the frequency with which women are appointed to international arbitration tribunals.
4. REVISITING THE PIPELINE ISSUE
As we previously noted, the lack of balance on international arbitration tribunals is
often attributed to ‘pipeline leak’, namely that there are not sufficient numbers of
women at the top end of the profession. Pipeline leak is certainly a serious issue in
25
26
27
28
29
30

ibid.
Email dated 8 July 2014.
Email from Fredy von Hombracht, 26 August 2014.
Email from Sasha Carbone, 27 October 2014.
Email from Steve Anderson, 3 September 2014.
Although we doubt this, as it was very much in line with assessments made by other commentators.
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large law firms in particular, despite the efforts that have been made to address the issue in recent years.31 It still remains the case that women are in a significant minority
at the higher end of the profession, and that, as we noted in our original article, the
gender balance shifts dramatically over time.32 As a generalization, law firms in the
UK recruit around 60% female and 40% male law school graduates each year.33 In
2014, Freshfields reported that women made up only 12% of its partnership, despite
making up 55% of its trainees.34 In a diversity report published in 2014, Linklaters indicated that 17% of its partners are women.35 Since the mid-1980s, women have
comprised more than 40% of law school graduates, yet less than 20% of equity partners in a typical US law firm are women.36 In 2010, there were almost twice as many
male practising barristers in the UK than there were females.37 In 2014, it is clear
that, despite efforts to address it and improvements that have resulted from these efforts, pipeline leak remains a real issue, but we continue to believe that the lack of diversity on international arbitration tribunals is attributable to more than just pipeline
leak, namely that women face additional hurdles in being appointed as arbitrators
once they reach the senior ranks of the legal profession.
In our original article, we concluded that one of these additional factors was implicit
bias against appointing a female arbitrator. One of the finest examples of successfully
addressing implicit bias is demonstrated by the actions taken in the 1970s in relation
to the under-representation of women in professional orchestras. At that time, roughly
10% of professional orchestra members were women. Once a screen was placed in
front of the person auditioning, so judges could not see whether the musician was
male or female, women were 50% more likely to pass the first round and 300% more
likely to pass the final rounds, and the result of this simple action was that the representation of women in orchestras increased from 10% to around 35%.38 Although impossible to replicate this across the board in selecting international arbitrators, it would
be possible for institutions, when providing parties with lists of arbitrators in order to
identify their preferred choices, to remove names from the initial list in order to eliminate any such bias.39 Similarly, when providing corporate counsel with suggestions for

31 See, for example, the various initiatives implemented by the major law firms, eg <http://womensinitia
tive.whitecase.com/committee/> accessed 15 April 2015.
32 See HBR Blog Network at 1 (noting that ‘[w]ithin two years . . . female[s] begin to leave [large law
firms]’). <http://hbr.org/2014/05/how-one-law-firm-maintains-gender-balance/> accessed 15 April
2015
33 ibid.
34 <http://www.freshfields.com/uploadedFiles/Locations/Global/Who_we_are_new/CR_Reporting/
Freshfields%20CR%20Report%202014.pdf> accessed 15 April 2015.
35 <http://www.linklaters.com/pdfs/mkt/london/Linklaters_Diversity_Statistics%202014.pdf> accessed 15
April 2015.
36 ibid.
37 <http://www.arbitralwomen.org/files%5Cfounder%5C00041729572427.pdf> accessed 15 April 2015
38 As reported in Margaret Heffernan, Willful Blindness: Why We Ignore the Obvious at Our Peril (Walker &
Co 2011).
39 As discussed by Edna Sussman and Lucy Greenwood at the panel discussion ‘Addressing the internal
challenges that affect diversity in the international legal field’ International Law Weekend, 25 October
2014.
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potential appointees, external counsel could simply remove the names from the arbitrators’ CVs before sending them on for discussion.40
5 . CH A L L E NG IN G AS S U M P T IO NS
There continues to be a troubling link made between efforts to enhance diversity and
a perceived dilution of quality. We highlighted this issue in our original article41 and
also noted this approach in some of the responses we received from the institutions in
researching this article, for example, the response from HKIAC asserted ‘[w]hen making appointments HKIAC’s primary objective is to nominate the best person for the
job. A secondary objective is to nominate a diverse range of people where that is consistent with the primary objective’.42 As we noted previously, comments such as this,
and such as the anonymous comment posted on the OGEMID forum ‘when asked by
a client to select an arbitrator, the desirability of promoting diversity is the last feature
on anyone’s mind. We are not being asked to make a statement. We are asked to pick
the best person for the job’43 perpetuate the notion that appointing diverse candidates
will result in the appointment of less skilled tribunals, when, in fact, there is significant
support for the belief that diverse groups produce better outcomes.
There are numerous additional studies showing that gender-balanced leadership:
(i) improves corporate governance, (ii) lessens unnecessary risk-taking, and (iii) reduces so-called ‘group-think’. A McKinsey study reviewed 101 companies which published the composition of their governing bodies and found that companies with
three or more women in senior management functions scored more highly for each
organizational criterion (such as direction, motivation, leadership, work environment) than companies with no women in senior positions. McKinsey then

40 Although this would not address the implicit bias that may have operated in the initial selection of the arbitrators by external counsel.
41 As we noted in our original article, a link is often made between experience and quality. As the majority
of experienced international arbitrators are male, this leads to a tendency to qualify discussions of diversity with references to maintaining standards. The view that diversity may somehow dilute the quality of
the tribunal or lead to discord within the tribunal percolates through a number of the sporadic online discussions on the subject. See, for example, the anonymous comment ‘I think too much is made of women
in arbitration. My view is that you select the best arbitrator for the job, man or woman. It just so happens
that in current circumstances there are more good men than good women. That is the result of historical
circumstance, not of any innate difference between men and women. But I would ask those who say that
the current situation is a disgrace: What would they do to remedy the situation? Would they risk a client’s
arbitration by selecting an inexperienced arbitrator just to promote diversity? I think that would border
on malpractice’. Anonymous posting to OGEMID@mailtalk.ac.uk (30 June 2009, 07.56 am CST). Note
the implicit suggestion in this posting that appointing a woman would not be appointing the best arbitrator for the job and the coy reference to ‘inexperienced arbitrator’ rather than woman. See also comments
such as ‘I recall an esteemed colleague, who acts as both counsel and arbitrator, stating at a conference
that, when asked by a client to select an arbitrator, the desirability of promoting diversity is the last feature
on anyone’s mind. ‘We are not being asked to make a statement’ he said, ‘we are asked to pick the best
person for the job’ (anonymous posting to OGEMID@mailtalk.ac.uk (9 February 2012, 03.27 CST)),
such comments perpetuate the notion that gender diversity will result in the appointment of less skilled
arbitrators.
42 Email from Ruth Stackpool-Moore 20 July 2014.
43 Posting to OGEMID 9 February 2012. Members of OGEMID can review the various discussion threads
on diversity, which are archived online at <http://www.transnational-dispute-management.com/oge
mid/> accessed 15 April 2015.
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conducted a further study, into the 89 European listed companies with the highest
level of gender diversity in top management posts and concluded that there was ‘no
doubt’ that the companies with greater gender diversity in leadership outperformed
their sector in terms of return on equity and stock price growth.44 According to a
study done by the White House Project, when women’s presence is significant,
the ‘bottom line’ improves. This bottom line includes ‘financial profits to the quality
and scope of decision making’.45 Researchers at the MIT Sloan School and Carnegie
Mellon’s School of Business concluded that ‘teams with more women tended to
perform better than those with fewer women’.46 Failure to address a lack of balance
on the workforce, ‘cannot help but increase turnover, impair recruiting, [and] compromise performance’.47 There is significant additional value in diversity, as corporations have known for years. The same is true for the legal profession and for
international arbitration. According to the American Bar Association ‘a diverse legal
profession is more just, productive and intelligent because diversity, both cognitive
and cultural, often leads to better questions, analyses, solutions and processes’.48 The
Director General of the LCIA firmly believes ‘[a]n inclusive panel ensures the optimal use of resources, of potential arbitrators and guarantees that relevant and competing considerations are brought to the table resulting in unbiased decision
making.’49
6 . W HO SE RE S P O N S IB I LI T Y IS I T A N Y W A Y ?
In 2015, it must be unarguable that institutions have a responsibility to record diversity information in relation to the arbitrators appointed in cases which they administer. Only the institutions have the tools to capture this information and they have a
responsibility not only to do so, but to make the information available to the public,
so that this information can be monitored.
However, there is a clear distinction to be drawn between capturing the information and addressing the issue. We do not subscribe to others’ views that the
44 McKinsey & Company, ‘Women Matter: Gender Diversity, a Corporate Performance Driver’ (2007)
<http://www.mckinsey.com/features/women_matter> accessed 15 April 2015.
45 <http://tiaracoaching.com/wp-content/uploads/2014/08/Tiara_StrategicImperative_2014.pdf>, 5 (citing The White House Project Report, Benchmarking Women’s Leadership, Fall 2009) accessed 15 April
2015.
46 Science Daily, ‘Collective Intelligence: Number of Women in Group Linked to Effectiveness in Solving
Difficult Problems’ (2 October 2010) <http://www.sciencedaily.com/releases/2010/09/100930143339.
htm> accessed 15 April 2015 (citing a new study co-authored by MIT, Carnegie Mellon University, and
Union College researchers).
47 Deborah L Rhode, ‘Gender and Professional Roles’ (1994) 63 Fordham L Rev 39, 64.
48 American Bar Association, ‘Diversity in the Legal Profession: The Next Steps’ (2010), Executive
Summary, available at <http://www.americanbar.org/content/dam/aba/administrative/diversity/next_
steps_2011.authcheckdam.pdf> accessed 15 April 2015.
49 Alison Ross (n 23) 3 July 2014. We feel that the wider international arbitration community has now
moved beyond the comment posted to OGEMID in 2009 which asserted ‘I do not understand “the value
and benefit of a diverse workforce (over and above any moral dimension)”. I think that it is an easy thing
to say, may make us all feel good about ourselves, make us think we are good, decent people, but the reality is that the point of a workforce is to get the job done. If diversity is a qualification for the job, then all
well and good. But, if I were undergoing brain surgery, I do not see any additional value I the team being
diverse. If I were putting together a baseball team, I see no additional value in diversity’ (Anonymous
comment posted to OEGMID@mailtalk.ac.uk, 30 June 2009, 10.49 CST).
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institutions have sole responsibility for addressing the issue.50 As many of the institutions we contacted noted, they are not involved in the selection of arbitrators in the
vast majority of cases they administer. The ICC indicated that it selects arbitrators in
around 25% of cases,51 the ICDR said it carried out ‘very few direct, administrative
appointments on cases’ but claimed that ‘we can exert an influence, which we do’.52
It is particularly instructive to look at the statistics from the Finland Chamber of
Commerce, where in 2012 and 2013 the institution appointed women in over 18%
of cases, and the parties did not appoint a single female arbitrator. In the absence of
information it is simply impossible to track progress in this field. Although the institutions that do record this information are to be commended, we are concerned that
a significant proportion of institutions do not. It is particularly concerning that the
ICC, which, according to the 2010 Queen Mary International Arbitration Survey,
was the preferred arbitration institution for 50% of corporations (far ahead of the
second most popular institution, the LCIA, with 14%),53 does not record information on the composition of tribunals appointed in its cases.
To repeat a business mantra, ‘if you can’t measure it, you can’t manage it’ and
without significant effort on the part of the arbitral institutions to measure this information, it will be impossible for the international legal community to manage the issue of diversity and to achieve significant progress in this field.
It is clear that progress is what the corporations want. For example, corporations
like Microsoft,54 IBM,55 Chevron,56 ExxonMobil,57 Duke Energy,58 and Sempra
Energy59 all have explicit supplier diversity guidelines aimed at increasing business
with minority-owned businesses providing them with goods and services.
50 See Melanie Willems, ‘The Institutions Must Lead the Way in Working on the Situation. They are
Uniquely Positioned To Do So’ ArbitralWomen Newsletter No. 8, April 2013 <www.arbitralwomen.org>.
51 Email from Mirèze Philippe, Special Counsel, ICC, 26 June 2014. In her interview with Global
Arbitration Review, Jacomijn van Haersolte-van Hof, Director General of the LCIA suggested that, ‘while
all users of arbitration have a role to play in increasing diversity, institutions are probably best placed to
take the lead because they are in a position to provide transparency and have more insight than users of
arbitration as to the availability and performance of potential arbitrators. They also have a long-term interest in ensuring a sustainable pool of candidates’, Alison Ross (n 23) 3 July 2014.
52 Email from Steve Anderson 3 September 2014.
53 Queen Mary University of London—School of International Arbitration, ‘2010 International Arbitration
Survey: Choices in International Arbitration’ Chart 17 <http://www.whitecase.com/files/upload/
fileRepository/2010International_Arbitration_Survey_Choices_In_International_Arbitration.pdf>
accessed 15 April 2015.
54 In 2013, 19.8% of the 162 arbitrators selected by the LCIA and 6.9% of the 160 arbitrators selected by
the parties were women. <http://globalarbitrationreview.com/news/article/32781/> accessed 15 April
2015; Microsoft, ‘Microsoft Supplier Diversity’ <http://www.microsoft.com/about/companyinformation/procurement/diversity/en/us/default.aspx> accessed 15 April 2015.
55 IBM, ‘Supplier Diversity’ <http://www-03.ibm.com/procurement/proweb.nsf/ContentDocsbyTitle/
UnitedþStatesSupplierþDiversity> accessed 15 April 2015.
56 Chevron, ‘Supplier Diversity: Reflecting Diversity in our Supplier Base’ <http://www.chevron.com/pro
ductsservices/supplierinformation/supplierdiversity/> accessed 15 April 2015.
57 ExxonMobil, ‘Supplier Diversity’ <http://corporate.exxonmobil.com/en/company/contact-us/directory/
supplier-diversity> accessed 15 April 2015.
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Increasingly corporate organizations are using their purchasing power to drive
change and expect their suppliers to have a clear diversity and inclusion policy and
strategy in place.60 In international arbitration, the client is advised by counsel as to
the selection of an appropriate arbitrator. This often results in an unsophisticated
brainstorming session, which plays to unconscious bias against appointing diverse
candidates.61 All too often in this scenario, the priorities of the ultimate end user of
arbitration—the corporations—are not taken into account by practitioners. The
value being placed on good diversity and inclusion principles by the corporations is
clear. It is only a matter of time before the approach adopted by the corporations
will force counsel to re-evaluate their approach to diversity and inclusion, not only in
relation to the legal teams appearing on a matter, but in the composition of the tribunal adjudicating upon the matter.62
7. CONCLUDING REMARKS
From analysing the data provided by certain institutions, it is apparent that there is
an ongoing effort by the institutions to appoint more diverse candidates. There is
also some support for an argument that our ‘best estimate’ of the percentage of
women being appointed as arbitrators in 2012 should be revised upwards in 2015,
but there is simply not enough information available to form a concluded view. To
achieve make meaningful change, the first step needs to be improved data management and greater transparency. This will enable the international arbitration community to track the global efforts that are being made to address the issue of the lack of
diversity in this field.

60 Law firms, among other suppliers, are often required to answer a set of questions when responding to
competitive tenders and to demonstrate how they will deliver the services drawing on a diverse pool of
talent.
61 A study conducted into implicit bias specifically in relation to the legal profession in 2010 found a diverse
group of both male and female law students implicitly associated judges with men and also associated
women with the home and family. See Justin D Levinson and Danielle Young, ‘Implicit Gender Bias in
the Legal Profession: An Empirical Study’ (2010) 18(1) Duke J Gender L Policy. However, the study
also found that participants were frequently able to resist their implicit biases and make decisions in gender neutral ways.
62 One way to address this in an arbitration context would be for law firms, who already maintain information on arbitrator selection in order to comply with the IBA Guidelines on Conflicts of Interest in
International Arbitration, to record diversity information in their databases. See, for example, Guideline
3.3.7, which places the following relationship on the ‘Orange List’: ‘The arbitrator has within the past
three years received more than three appointments by the same counsel or the same law firm.’

Is there a gender gap in arbitration?
April 24, 2015 By Guest Blogger
Rashda Rana SC, barrister at 39 Essex Street Chambers and president of Arbitral Women, the
international network of Women in Dispute Resolution, looks at the issue of the gender gap in
arbitration.
Is there a gender gap for women in arbitration?
Yes, certainly there is and it is unjustifiable. The high demand for arbitration services has driven
many governments to cultivate a pro-arbitration environment through new arbitration legislation
and other mechanisms, and has led to the proliferation of international arbitral centres throughout
the world. Likewise, many global law firms have also responded to this increased demand by
aggressively entering new markets and deploying significant resources to those emerging
regions. The expansion of international arbitration into new regions as well as steady growth in
more established markets has not, however, been reflected in the greater participation of more
women. Women are not getting the same opportunities as men, regardless of background.
Statistics published by arbitral institutions indicate quite strongly that, more generally, there is a
severe imbalance in the vast number of appointments whether by the parties or by the institution
concerned—for instance, the London Court of International Arbitration (LCIA) annual report for
2013 shows that in 2013, 9.8% of the 162 appointees selected by the LCIA and 6.9% of the 160
appointees selected by the parties were female. The LCIA is the only institution which actively
pushes for the appointment of female chairs of tribunals. The appointment of European and
American arbitrators usually account for a large chunk of the pie, within that the thinnest, barely
visible slivers represent female arbitrators. Further analysis of the numbers indicates that things
are not really improving.
There are many studies which indicate there is a huge gender gap—for instance, the Institute for
Continuing Legal Education in California has carried out studies which show that 85% of the
women lawyers surveyed perceived a subtle, but pervasive, gender bias within the legal
profession. Almost two-thirds agreed women lawyers are not accepted as equals by their male
peers (see also ‘Implicit Gender Bias in the Legal Profession: An Empirical Study’ by Justin D
Levinson & Danielle Young, Duke Journal of Gender Law & Policy Volume 18:1 2010). Despite
the fact that approximately 60% of all law graduates are women, this figure steadily decreases
over time and rank, such that, by the time we get to the managing partner level, only 4% are
women.
What causes or perpetuates this gap and how does it manifest?
To some extent the problem lies in deep-rooted cultural perceptions and misperceptions. In every
field unconscious bias is evident and perpetuated. Many studies (for example ‘Science faculty’s
subtle gender biases favour male students’—Moss-Racusina, PNAS, 2012) show categorically
that unconsciously, we tend to like people who look like us, think like us and come from

backgrounds similar to ours. This means that white men choose white men for board rooms, as
counsel, as arbitrators, as judges. The bias clearly is not always unconscious—sometimes it is
deliberate negative bias.
In the same report by the Institute for Continuing Legal Education, the findings were that 76% of
those surveyed reported feelings of negative bias were from opposing counsel, 64% from clients,
48% from superiors, and 43% from peers. It is interesting to note that most feelings of negative
bias were from opposing counsel, and the least was from peers. While 65% did not make any
career changes due to these perceptions of negative bias, it is statistically significant that 35%
did, and that 37% made no career changes because they believed it would not be any better
elsewhere.
Do you believe in affirmative action to address the gap?
Affirmative action has and can effect change. It has been pioneered in many different sectors:





the political arena for numbers of MPs in any one party
in the commercial arena, with demands on boards of organisations to have a certain
percentage of female directors
in model briefing policies for female counsel to be briefed on cases
in the judiciary for numbers of female judges

For instance, women now account for 20.7% of board members in FTSE 100 companies.
In Australia, the latest percentage of women on ASX 200 boards is 19.8%. In the US, the
percentage of S&P 500 companies with at least one female director is just over 90%, yet 10% of
these companies still do not have women directors and 28% have just one. The European
Commission aims to attain a 40% ‘objective’ of women in non-executive board member
positions in large publicly listed companies by 2020 (see further EU Directive on Women on
Boards in 2012). Even that is not enough. There are ways of introducing affirmative action in
law and in particular arbitration, but it has to be accepted and taken up by lawyers (young and
old) advising their clients, the clients themselves and other counsel and arbitrators. A cultural
shift is needed, not just time, to get there.
What is your advice for women ‘coming through the ranks’ in arbitration to help them
succeed?
Persevere. Surround yourself with supportive people: family, friends, colleagues, bosses,
mentors. Find support for your ideas, yourself, your career path.
Men overestimate their abilities and capabilities which, in itself, leads to greater confidence,
confidence building in others, promotion, pay rises and so on, with their prospects shooting
upwards. Women, on the other hand, routinely underestimate themselves leading to a lack of
confidence and consequently others doubting their ability, slower promotion, less pay and so on,
with their prospects spiralling downwards.

Women need to reverse that trend by helping themselves and helping others. They should be
assertive without being aggressive, promote their skills and expertise. They should remember
they don’t need to mimic male behaviour, and, more importantly, they should be themselves.
Interviewed by Evelyn Reid
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ABSTRACT Over 25 years ago, Justice Bertha Wilson asked “Will women judges really
make a difference?” Taking up her question, we consider the place of difference in gender
and judging. Our focus is on those ‘differences of opinion’ between judges that take the
form of written and published judicial dissent. We present and interrogate recent statistics
about practices of dissent on the Supreme Court of Canada in relation to gender. The
statistics are provocative, but do not provide straightforward answers about gender and
judging. They do, however, pose new questions, and suggest the importance of better
theorizing and exploring the space of dissent.

1. Introductory observations
In a controversial 1990 speech, Justice Bertha Wilson, the first woman judge of the
Supreme Court of Canada, posed a question that has occupied many theorists of
law: “Will women judges really make a difference?” (Wilson, 1990). With the
benefit of 25 years with women judges on Canada’s highest court, it is worth returning
to Justice Wilson’s question. But in asking about judges, gender and difference, we
want to foreground a particular kind of difference often present for appellate
judges: a ‘difference of opinion’. All judges grapple constantly with the unavoidable
tension at the heart of law—a tension between the demands of stability and responsive
change (Fitzpatrick, 2001). But the grappling is intensified for appellate judges, who
bring multiple skills and divergent life experiences to bear on a single case. Working as
a group to do justice in ways that best resolve the tensions between the demands of
universality and particularity, appellate judges can and do disagree about the shape
of the world as it exists, and about the ways that the world should be legally ordered.
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And in the resolution of these disagreements, judges sometimes find themselves in the
space of dissent.
Here, we want to take up the link between gender difference, and those differences of opinion between appellate judges that ultimately take the form of written
and published dissenting judicial opinions. In what follows, we first make some preliminary remarks on the Supreme Court of Canada and its practices of judicial
dissent (Part 2). We present some recent statistics about these practices of dissent
on the Supreme Court of Canada in relation to gender (Part 3). We then interrogate
these statistics, troubling their ability to provide straightforward answers about gender
and judging. We end by asking questions about difference in identity and in dissent
(Part 4).
2. The Canadian Supreme Court and practices of judicial dissent
The Supreme Court of Canada is the country’s court of final appeal in all areas of law
(it is not a court of uniquely constitutional or federal jurisdiction). There are nine
judges on the court, each of whom is appointed by the Prime Minister, and has lifetime tenure. The Court has a large measure of control over its docket, generally granting leave only to those appeals it deems to raise questions of national importance, on
the average hearing about 80 cases per year. The judges sit in uneven numbered
benches of nine, seven, or five judges. Unlike in France, where written opinions
appear as if unanimous and anonymous, opinions of the Canadian Supreme Court
are generally issued in the name of specific judicial authors. Like many
Commonwealth countries, Canada has moved away from a history of seriatim judgements (where each judge is required to give his or her own written reasons) towards a
model where individual judges sign on to opinions authored by other judges.
Each written opinion addresses two matters: result and reason. The first of
these—result—is something that can generally be expressed in binary form.
Someone wins, and someone loses. But it is not enough for a judge to pronounce
the ‘yes or no’ of a result. The judge must also give reasons. The reasons tell us how
the thinking process proceeded from the facts to the outcome, why certain outcomes
are desirable, justifiable or inevitable. Reasons are “the primary mechanism by which
judges account to the parties and to the public for the decisions they render”
(R v. Walker [2008] para 19).
In situations where an appellate court produces a unanimous opinion, reason and
result move together. That unanimous opinion may bear the authorial imprint of one
of the judge’s names, or it may be issued under the ‘nom de plume’ of ‘The Court’.
While the proportion shifts over time, it has been common for unanimity to be
achieved in only 50% of the Supreme Court’s judgements (McCormick, 2000).
It is often the case that differences emerge between judges—differences that make
unanimity impossible. In such situations, the case will result in the production of
multiple texts: a majority opinion (a text supported by more than half the judges
hearing the case), and one or more dissenting or concurring opinions.
A terminological note is in order here, as the identification of a text as dissenting
or concurring depends on the distinction between result and reason. Where the
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minority judges disagree with the result reached by the majority, the opinion is a dissenting one. Where, however, the minority judges agree with the result but disagree
with the majority reasons, the opinion is a concurring one. In English, the word
‘concur’ means ‘to agree’, but in law, the concurrence is a form of disagreement.
This is perhaps more evident for francophone than anglophone readers, since in
French, the terms dissent and concurrence are rendered as ‘dissidences sur les résultats’ and ‘dissidences sur les motifs’. This linguistic marking better exposes the distinction between reason and result, and puts emphasis on the dissenting nature of
both types of opinion. The central point for the empirically minded is that, for the
purposes of statistical analysis, the concurrence can be problematic. It straddles
categories: it can be counted with the majority on the ‘result’, but with the dissent
on the ‘reasoning’ (Belleau et al., 2008; McCormick, 2005–2006).
Dissenting and concurring opinions, like their majority counterparts, seek to
persuade the readers to understand the world in a specific way. While a dissent is
not, strictly speaking, ‘the law’, the fact that the substance of the dissenting opinion
is produced by a judge is a matter of some significance. This makes a dissenting
opinion significantly different from other attempts to persuade or convince. A dissenter has the ability to force the majority to respond, to answer, to explain, to shift or to
accommodate. The words of a dissenting opinion are a direct challenge, and the
majority may feel required to enter into dialogue. And even where a majority does
not respond directly, the very fact of the dissent often means that the majority
reasons must be written differently than they would have been in its absence.
Certainly, some dissents have sufficient force to become part of the ‘canon’ of law
(Primus, 1998; Krishnakumar, 2000). Some, with time, successfully bring about
change in the law: courts may explicitly revisit particular problems, expressly overturning the law, and adopt what had formerly been a dissenting view.1 Other dissents
have brought about change in a more direct fashion: those with legislative power may
be persuaded to propose statutory changes in line with those suggested in a dissent.2
As judicial texts, dissents are a form of dialogue with a number of legal and non-legal
communities, and these forms of conversation can matter in important ways (Sheehy,
2004). United States constitutional law theorist Cass Sunstein (2003) has gone so far
as to claim that “societies need dissent”.
Of course, to say societies need dissent is not to say that dissent must take the
form of written judicial opinions. Certainly, such an assertion would not have universal resonance, since the published dissenting judicial opinion is not a feature of all legal
regimes (Mastor, 2005). Neither has it been an unchanging feature where it has operated. The forms and manners and magnitude of judicial dissent have varied across
time and location, with judges feeling, at various historical junctures, more or less
pressure to speak with a unified voice (Kolsky, 1995; Post, 2001). There is a rich
debate about value (and risks) of judicial dissent, with some seeing it as assuring
the integrity of the justice system, and others suggesting it undermines the legitimacy
and authority of the Court (Belleau & Johnson, 2004). While there are persistent
debates about how much is too much, dissent is accepted, by the legal and nonlegal communities alike, as inherent in the Canadian judicial tradition. It is a practice
in which all judges engage.
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3. Gender and dissent on the Supreme Court of Canada
But of course, to say that ‘all judges dissent’ is to skate over variations in dissenting
practice, and differences in the significance of particular dissenting opinions. Some
judicial reputations have been solidified through the power of canonical dissents,
and some judges are even reputed to be dissenters. The two of us were formerly
law clerks to Madame Justice Claire L’Heureux-Dubé, the second woman appointed
to the Supreme Court, and indeed, its first Francophone woman. We were well aware
that our own judge was frequently in dissent, and that she was popularly referred to as
“The Great Dissenter”. Our scholarly interest was piqued, however, by the observation of court-watching political scientists that it was not simply our judge: they
observed that Justices Bertha Wilson and Beverley McLachlin also showed heightened propensities to dissent (Morton et al., 1994; McCormick, 2000).
As part of a larger research project considering gender and dissent, we began
collecting and compiling data on our Supreme Court Justices, and their individual
patterns of decision-making. We wondered how, if at all, the gender of a judge
might be visible in either ‘voting’ practices (how often the judge was with the majority
on result or reasons) or practices of ‘authorship’ (how often the judge was the author
of an opinion, majority or otherwise). As other scholars had indicated, with respect to
the first three women on the Court, the pattern was quite striking.
Consider Table 1, in which Justice Wilson serves as the anchor point for some
comparative data on gender and dissent. Listed are the 15 Supreme Court Justices
(with dates of appointment) whose tenure intersected with that of Bertha Wilson.
We thus include judges who were already on the Court when the first woman judge
was appointed, as well as those who arrived after her, but before her retirement in
1990. This gives us a context for examining the first three ‘trailblazer’ women
against the male judges with whom they sat.
For each of the 15 judges included in Table 1, we list first the total number of
divided cases in which that judge participated during their tenure on the court.3
The next three columns provide a proportionate breakdown of the ‘voting’ practices
of that judge in those divided cases: how frequently did the judge join the majority,
and how often was the judge with the concurrence (agreeing with result but differing
with respect to the majority reasons), or with the dissent (disagreeing with the
majority result). The final column provides an indicator of ‘authorial labour’ in the
divided cases. That is, how often was the judge a named author of one of the opinions,
whether majority, dissenting or concurring.
If we consider only these 15 judges and their participation in non-unanimous
cases, we have judges, on the average, with the majority 56.6% of the time. We can
see that judges expressed their disagreement through the form of a concurrence
25.7% of the time, and in the form of a dissent 15% of the time. Disagreement,
that is, was nearly twice as likely to be expressed through concurrence as through
dissent. We also see that, on the average, judges were producing a written opinion
in just over a third of the divided cases they heard.
A discussion of the numbers in Table 1 cannot help but begin with the observation that the first three women judges (who were at that time also the only
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Table 1. Divided judgements and ‘the Wilson cohort’

Justice (date of
appointment)
Average
L’Heureux-Dubé C
15 April 1987
Wilson C
4 March 1982
McLachlin C
30 March 1989
Sopinka
24 May 1988
La Forest
16 January 1985
Lamer
28 March 1980
McIntyre
1 January 1979
Stevenson
17 September 1990
Beetz
1 January 1974
Dickson
26 March 1973
Estey
29 September 1977
Gonthier
1 February 1989
Chouinard
24 September 1979
Cory
1 February 1989
Le Dain
29 May 1984

Divided
cases heard
(nominal)

With
majority (%)

With
concurrence (%)

With
dissent (%)

Took part in
writing (%)

298
531

56.6
35.6

25.7
31.5

15
28.1

35.8
42.7

250

40.4

32.4

23.2

55.2

555

53.1

23.6

19.6

43.8

382

54.2

25.7

17.3

46.1

467

54.8

30.4

12

38.8

502

54.9

29.1

13.4

44.5

183

55.8

23.5

16.4

37.2

70

57.1

28.8

14.3

25.7

134

57.5

29.1

11.1

22.4

229

59.4

27.9

12.2

39.3

107

61.7

17.8

17.8

42.1

506

62.6

21.3

12.5

17.2

86

65.1

20.9

12.8

16.3

68

19.4

9.8

35.5

68.8

24.3

5.7

30

397
70

women) top the list of judges ‘most likely to disagree’. Their position at the top of the
table makes it nearly impossible not to re-invoke the question posed in the title of
Justice Wilson’s controversial speech. One could be forgiven for ironically responding
with the observation that, whether or not women judges will make a difference,
it appears that they will certainly differ.
The chart affirms that the label “The Great Dissenter” was indeed an apt one for
Claire L’Heureux-Dubé, who agreed with the majority opinion in only 35% of the
531 divided cases she heard (against an average of 56.6%). Justice L’HeureuxDubé dissented in 28.1% of the cases she heard, which is nearly double the average
rate of dissent. Bertha Wilson, on the court for fewer years, participated in 250
divided cases, voting with the majority 40.2% of the time. She was with the

62

MARIE-CLAIRE BELLEAU & REBECCA JOHNSON

concurrence 32.1% of the time and with the dissent 22.5% of the time. The profile of
‘disagreement’ here is particularly interesting. Justice Wilson’s disagreement was
more likely to take the form of concern with majority ‘reasons’ than with majority
‘results’. In fact, if one focuses only on the concurrences, it is Justice Wilson who
tops the chart, suggesting that the label “The Great Concurrer” might have been
aptly applied to her. While the divergence from the majority is not as stark for
Justice McLachlin as for the other two women judges, she nonetheless appears
third on this table. But we see here that she, unlike Justice Wilson, concurred at a
rate below the group average, and dissented at a rate above. Of the 555 divided
cases heard by Justice McLachlin, on the other hand, disagreement was more likely
to take the form of dissent than concurrence.
Looking at those judges whose tenure intersected with the initial arrival of a
woman at the Supreme Court, we can see that the three first women judges have
the highest levels of dissents. It is difficult to avoid the conclusion that gender is
linked to certain differences in the process of decision-making. And yet, does such
a conclusion risk suggesting a certain form of essentialism in relation to women and
the act of judging (Harris, 1990)? Do these statistics show us that women judges
have a shared perspective on the world, a perspective that would stem, by necessity,
from their feminine essence? Can one conclude that women judges speak in a
“different voice” (Gilligan, 1982; Belenky et al., 1986)? Not necessarily.
Other studies of these first three women judges indicate that the phenomenon of
gendered dissent does not operate in a ‘predictive’ sort of way. Though the first three
women were each dissenting at rates higher than the average, McCormick (2000) also
noted that they did not dissent as a unified block (McCormick, 2000). Morton et al.
(1994), in their study of the first ten years of Charter jurisprudence, made a similar
observation. The three women, they said, were as likely to disagree with their
female as with their male colleagues. Indeed, each of the three women was located
as the outlier in one of three different quadrants inside a matrix assessing support
for/opposition to left/right policies on ‘criminal justice’ and ‘court party’ issues.
The authors used the expression ‘court party’ to describe a specific set of organised
societal interests, those which exhibit a preference for non-traditional modes of
political action such as litigation. They used it to include feminism, Aboriginal
claims, linguistic and other minorities, environmentalism, gay rights, peace and disarmament. Justice Bertha Wilson expressed strong support for both court party and
criminal rights claims; Justice Claire L’Heureux-Dubé showed strong support for
court party claims but equally strong opposition to criminal rights claims; and now
Chief Justice Beverley McLachlin showed strong opposition to court party claims
and moderate support for criminal rights claims. Certainly, the heightened rates of
gendered dissent do not allow us to predict from the judge’s gender how the judge
will vote.
But if there seems to have been no self-evident agreement between the first three
women on the substantive content of particular issues, it is also interesting to refocus
on what they did have in common: a higher than average number of occasions on
which they seemed to either see something differently from the majority, or have a
different explanation for why a given result should be reached. Further, it is not
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just that the first three women disagreed more often in terms of their ‘votes’. In
Canada, the first three women did a lot of writing. Returning to Table 1, note that
each of the first three women did a significant amount of authorial work in the
context of the divided cases. The three women, along with Justices Sopinka and
Lamer, fill out the top five places in that column. Justice Wilson is, however, far in
front. She produced a written opinion in 55% of the divided cases she heard. While
Justices McLachlin and L’Heureux-Dubé did not generate authored opinions at
quite the same rate, given the number of cases they heard, they too generated a significant number of authored divergent opinions. Just as one measure of that magnitude,
note that, between 1982 and 1999, the first three women judges (representing three of
the 23 judges to have sat on the court during that period of time) produced 455 of
the total 1,272 written dissenting/concurring opinions produced by the entire court
during that period of time: 13% of the judges generated 35.8% of the dissenting
texts. It appeared to be not simply that the women were more likely to disagree,
but also that they were more likely to express their disagreement through written
reasons.
How, then, can one understand this unusual portrait of dissent and gender in the
trailblazer women? Is it the case that what these women judges had in common was a
substance or an essence or a feminine nature, or rather that, as the first women in
a new space, they were positioned distinctively in relation to the majority and to the
discursive practices which formed the centre of judicial power? They seem to have
had a greater propensity than average to perceive and, later, to understand differently
from the majority what had been presented to the court. But again, these women did
not always share the same perspective, but rather they shared a positioning that left
them seeing something different, or having a different view about how a common
result should be better understood.
4. Complicating the picture
Since 1999, there have been changes to the judicial roster. Both Bertha Wilson and
Claire L’Heureux-Dubé have retired, and Beverley McLachlin is now the first
female Chief Justice of the Supreme Court. Four additional women have been
appointed: Louise Arbour in 1999 (she stepped down in 2004), Marie Deschamps
in 2002, and both Rosalie Abella and Louise Charron in 2004. In January 2008,
Justice McLachlin was thus the Chief Justice of a court on which four of the nine
judges were women. What do more recent data suggest about this seeming relationship between gender and dissent? In Table 2, we offer a portrait of judicial dissent
that incorporates the new appointees. Here, arranged from the least to the most dissenting, one can see the individual practices of disagreement for all 26 judges who sat
on the court between 1982 and 15 June 2007.
The first observation is that, even with the new additions to the court, the first
three women remain at the top of the chart. The next four, however, are distributed
more broadly amongst their judicial peers. It is hard to draw conclusions at this relatively early stage for each of these judges, particularly Justices Abella and Charron.
It may be that the lower rates of dissent are reflective of the ways those judges
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Table 2. Divided judgements: Judges of the Supreme Court, 1982 – 2007

Justice
Average
L’Heureux-Dubé C
Wilson C
McLachlin C
Sopinka
La Forest
Lamer
LeBel
McIntyre
Stevenson
Beetz
Bastarache
Dickson
Deschamps C
Estey
Fish
Gonthier
Major
Chouinard
Abella C
Arbour C
Cory
Le Dain
Binnie
Iacobucci
Charron C
Rothstein

Divided
cases heard
(nominal)

With
majority
(%)

With
concurrence
(%)

With
dissent
(%)

Took part
in writing
(%)

243.8
531
250
555
382
467
502
166
183
70
134
235
229
109
107
82
506
384
86
65
108
397
70
221
420
63
19

60.6
35.6
40.4
53.1
54.2
54.8
54.9
55.4
55.8
57.1
57.5
58.7
59.4
60.6
61.7
62.2
62.6
64
65.1
66
67.6
68
68.8
72.4
72.9
73
73.7

19.6
31.5
32.4
23.6
25.7
30.4
29.1
15.1
23.5
28.8
29.1
13.6
27.9
10.1
17.8
9.8
21.3
14.3
20.9
10.8
10.2
19.4
24.3
7.2
14.3
7.9
10.5

16.8
28.1
23.2
19.6
17.3
12
13.4
24.7
16.4
14.3
11.1
25.1
12.2
23.9
17.8
25.6
12.5
19.5
12.8
21.5
14.8
9.8
5.7
16.3
10.2
14.3
15.8

34.0
42.7
55.2
43.8
46.1
38.8
44.5
39.8
37.2
25.7
22.4
41.3
39.3
33
42.1
22
17.2
24.7
16.3
30.8
37
35.5
30
28.5
24.8
28.6
36.8

participate, but it is also the case that judges have shown shifts in their patterns
of dissent over time. Some judges (like Justice Wilson) generated more dissent
the longer they were on the Court while other judges (like Justice Sopinka) started
as great dissenters, but produced increasingly less dissent the longer they were on
the Court. Justice Louise Arbour remains at the lower end of dissent. However,
she sat on the Court for only five years before stepping down to become the
United Nations High Commissioner for Human Rights. Again, it is unclear that
the relatively low rate of dissent would have persisted in the context of a longer
judicial career.
A further complexity resides in the reality that dissent, like difference itself, is
deeply relational (Minow, 1990). A dissent has meaning only in the context of the
majority against which it stands in opposition. This poses a difficulty. Does a shift
in a judge’s pattern of dissent represent a shift in how that judge thinks, or, rather,
a shift in how the majority decides? Does it represent an increasing willingness by
the majority to be persuaded by the voice of a colleague once seen as a dissenter?
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Or does it represent a shift in the dissenter (a movement by the dissenter towards the
majority)?
For example, in the context of Canadian discourse about multiculturalism,
Justice John Sopinka was considered the first ethnic appointment because of his
Ukrainian background. The pattern of his dissent rates was similar to Chief Justice
Laskin, who was the first Jewish appointee. That is, like Laskin, Sopinka showed a
very high dissent rate for the first half of his time on the Bench, followed by a sharp
decline in the second half (McCormick, 2000).4 Overall, the average dissent rates
of both Justices Sopinka and Laskin met that of the Court as a whole.
One might wonder what trends pressed Laskin and Sopinka’s dissent rates down.
In the case of Justice Laskin, did his appointment as Chief Justice give him greater
success in influencing the members of his court, change his point of view on law
and the decision-making process, or lead him to see his role differently? In the case
of Justice Sopinka, can the result be explained by the natural evolution in a judge
coming to the bench from practice, slowly getting accustomed to the norms followed
by judges rather than by advocates? In either event, it is also interesting to compare the
trajectory of Justice Sopinka with that of Justice Beverley McLachlin. The two judges
were appointed at around the same time, but Justice McLachlin showed an increase in
dissent over that same period of time (up to 1999 and before she became Chief
Justice). In this, her profile is akin to that of the other first two trailblazing women,
who also showed an increasing trajectory of dissent over their careers. In the case of
McLachlin, is it also noteworthy that, since becoming Chief Justice, her dissent rate
has decreased, again, possibly due to a shifting interest in unanimity.
Gender does not seem to be operating as a random variable, but neither does it
seem to be operating in a self-evident fashion. There are further questions that need
asking. For instance, whether individual dissenters (male or female) are engaged in
group or solo projects: Justice McLachlin, for instance, tended to dissent in conjunction with others judges, while L’Heureux-Dubé was very frequently a lone dissenter,
sometimes managing to convince one other judge to join her (Joseph, 2006). Taking
these statistics into account, can it be that Justice McLachlin succeeds more often
than before to sway the votes of her colleagues thus reaching a majority? The statistics
alone cannot fully capture the full dynamics operating in judicial decision-making.
Dissent is something that necessarily emerges out of a context, and shifts in the
context matter hugely.
In understanding gender and dissent, there is another point that is important to
foreground. Rates of dissent differ across the male judges, with some, like Justice
Iacobucci, showing up at the very lowest end, while others, like Justice LeBel,
produce a significant proportion of dissenting judgements. While the statistics
suggest that gender (as a marker of ‘outsider status’?) is operating in some fashion
worthy of further interrogation, they also remind us that the practice of dissent is
not the exclusive providence of one gender, or of any judge. Dissent as a phenomenon
certainly predates the arrival of women on the court; each generation of judges has
had its (male) dissenters of renown.
In the Canadian context, Bora Laskin, Canada’s first Jewish appointment to the
Supreme Court, was also renowned as a great dissenter. But such an observation
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draws us back to another question: ‘Why focus on gender’? The decision to focus on
gender as the primary source of difference is certainly one worthy of scrutiny. One
should notice, for example, that our seven women judges share not just gender, but
also whiteness. There has not yet been a single First Nations judge, or judge of
colour in the history of our Supreme Court, and thus whiteness is something
shared both by the women, and by all our judges. Such an important commonality
can be obscured by attention to gender difference. Critical race theorists and postcolonial feminist critics have long cautioned against an approach to gender that proceeds
as if the perspective of white, Western middle-class heterosexual women were the
viewpoint of all women (Spelman, 1988 ; Rajan & Park, 2000).
In making visible labels of identity, we seek to remain conscious of the risk of
misapprehending as ‘gendered’ differences that which may find root in other
sources. For marking out identity through labels does send one right to the centre
of highly political debates: what identities do we privilege, what is the deemed
content of those identities, and how do we know we have correctly determined
which identities get attached to which bodies? In Canada, for example, debates
about identity and judgement have been fierce not only around ‘gender’, but also
around language (French/English) and culture— nationalism/cultural difference,
sometimes articulated as ‘the Quebec question’ (Belleau, 1999). What becomes
visible if we problematise the singular focus on gender, and ask also about how the
judges can be identified on these two additional dimensions? Such questions force
an additional level of nuance and difficulty into debates about identity and difference.
An account of judicial difference requires similar nuance, because judicial
opinions matter not only for their results, but also for their reasons. The statistics,
while making visible some of the variations in patterns of voting and writing, tell us
very little about the substance of the disagreements, the shape of the written
reasons, or the context in which the conflicts emerged. To further flesh out our snapshot of gendered judicial judgement, we would need to know more about each of these
additional dimensions of dissent. Where dissent is theorised as a space of difference,
there are additional questions that arise. How do judges work in the space of dissent?
How do they articulate an alternative vision of ‘the real’, re-describe the facts, re-draw
the boundary between the legal and the social, and challenge how we think about law
itself? What does the dissenting judicial text seem to require/desire of us as readers?
What questions do they ask us? In what directions do they point? What courses of
action do they suggest? How do they focus our attention in some places and not in
others? How do they articulate and disarticulate ‘reality’, rendering visible the
voices and values which are muted or absent in the opposing reasons? Do judges do
all this differently when writing in dissent, or in majority?
Posing such questions makes visible another important dimension of the relational nature of dissent: dissent, in and of itself, it is not necessarily ‘progressive’ or
‘reactionary’. That is, dissents can lean in the direction of change, as well as pull
towards a status quo. Dissents are written in relation to majority opinions, whatever
their political leaning. Thus, it is unsurprising that dissent itself can seem more or
less risky given both institutional factors internal to the Court, and socio-political
complexity external to the Court (Smyth, 2004). In the face of large scale social
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unrest, judges may feel more strongly the need to speak with a more unified voice than
they might feel in periods of relative calm. Similarly, there are issues and moments in
which Courts will conclude that a unanimous front (and indeed, the authorial label of
‘The Court’ rather than any of its single judges) is demanded by the interests of justice
and politics (Belleau et al., 2008).5
Here, we find it interesting to note that, at the current political juncture, we see
evidence of both the Canadian and United States Supreme Courts moving away from
patterns of the past 20 years towards an increased incidence of unanimity. Chief
Justice McLachlin, while affirming the right to dissent, explained that she and her
colleagues are attempting to “reduce the unnecessary differences” (Guly, 2006,
p. 22 ). Chief Justice John Roberts of the Supreme Court of the United States was
reported to say that he “wants the Justices to speak with one voice as much as possible,
to decide cases 9 to 0, with no pesky dissents or concurrences” (Holding, 2007, p. 34).
McCormick’s work (2000) shows that historically, since 1982, the Supreme Court
achieved unanimity in between 40% and 50% of its case load. In 2006, under
Chief Justice McLachlin (whose dissent rate was number three of the most frequent
dissenters since 1982), the Court produced 70% unanimous judgements (Gully,
2006). Again, there is a puzzle here: one of the top dissenters on the Court until
the late 1990s, Justice McLachlin is now the Chief of a Court which is producing
higher rates of unanimous judgement, a court in which rates of dissent and concurrence seem to be dropping. In the light of this specific historical juncture, the practices
of dissent for the most recent appointees would have to be explored against the
context of the particular year. For example, given the proportion of dissent in
that year, are the judges at the low or high end of dissent? Certainly, the fact that
dissent has sometimes had a gendered face suggests that there are reasons to think
seriously about the current reduction in dissenting judgements (and particularly in
concurrences).
5. Conclusion
Professor Peter McCormick, observing the high level of gendered dissent on the
Canadian Supreme Court, suggested that women judges occupied the periphery,
and that they passively assisted law’s development and application. They were not,
he suggested, taking an active part in the determination of the law: “The women
members of the Supreme Court are not being absorbed—but the price they are
paying for this is that they are being left outside the dominant decision-making
coalitions” (McCormick, 2000, p. 138). Professor McCormick captures a common
preoccupation with majority decision-making, a preoccupation we have sometimes
shared, but one which often places women judges on the sidelines.
We argue that it is important to resist the tendency to think of dissent as a space of
failed possibilities, as evidence of marginal status either of the dissenting judges or of
the different point of view that they attempt to raise. With Professor Diana Majury, we
are of the opinion that concurrences and dissents must be the objects of a more positive theorisation (Majury, 2000, paras 28–31). Dissents make manifest the struggles
about difficult concepts and hard negotiations regarding how we live in the world.
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Even if dissents do not constitute ‘the law’, they provide an authorised judicial space
for the articulation and exploration of angles of visions whose public expressions are
sometimes denied, concealed or silenced. Indeed, in certain contexts, it may be useful
and even fundamental that courts do not deliver unanimously ‘the good and clear
answer’. Indeed, there are contexts when the best guarantee for justice rests in the
articulation of arguments in conflict and not on a specific result. In cases where
dissent allows the explanation of arguments, it is fundamental to the legitimacy of
the judicial project and, consequently, to justice itself. Dissent then supersedes
greatly the failure of possibilities.
The heightened proportion of times that women judges find themselves in dissent
should be understood not predictively, and not as a conclusion about who or what
women ‘are’. It should, however, serve as a disruption to our traditional ways of theorising judicial judgement. It should encourage us to ask more about the space of
dissent. Gilles Deleuze affirms that the thinking process “is the invention of new concepts and possibilities out of the experience of friction”, the friction between what we
think that we know and the unpredictable events that disturb these knowledges
(Connolly, 2002, p. 94). The unpredictable event, the “strange encounter”, creates
the moment of friction which opens the space for translation and changes of
thought. Dissent often functions exactly in this manner—as a friction—a “strange
encounter” which opens the space for novel ways of conceptualising or advancing
on the path towards justice.
Justice Wilson asked if women judges would really make a difference. We believe
that the answer is an unequivocal ‘Yes’. For us, the experience of friction is in the recognition that a considerable part of difference is located in an impressive production of
dissenting opinions. For decades, authors have been asserting that “the role of the
judge must be re-imagined as one in which women and members of other currently
underrepresented groups can comfortably and constructively occupy” (Rackley,
2002, p. 624). We suggest that it is worth thinking about the ways women and other
members of under-represented groups within the judicial body already occupy their
role as judges in a constructive way, both as majority decision-makers and when speaking from the space of dissent. Those of us who observe courts of justice must study
what these judges do and say in this space of dissent. Heightened rates of dissent
should lead us not to consternation but to exploration.
In response to the question originally asked by Justice Wilson, we would add two
variations on a theme: “What difference does gender make?” or, again, “What difference does difference make?” We know that the places where women judges differ are
not always around women. Judges’ differences of opinion do not always concern issues
that are self-evidently about gender. Men and women judges both dissent. The higher
production level of dissent expressed by at least the first three women judges tell us
perhaps more about difference itself than about the ‘identity’ of those particular
judges. We can’t say gender does not matter because in dissent we can see that
women do occupy the space of difference. Gender, like dissent, matters. Currently,
dissent does point us in the direction of identity. However, identity does not predict
dissent and dissent does not predict identity. Indeed, dissent and identity both
exceed their own predictive value.
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Dissenting opinions open the space to imagine and construct a more complete
vision of law, and also of humanity. The friction caused by the statistics concerning
the first women judges and their levels of dissent allows us to imagine the role of
judges in a way that affirms the importance of the space of dissent, the necessity of
conceiving the expression of dissent as a masterpiece of the adjudication process in
the context where multiple points of view must be articulated, recognised and considered seriously. The ‘different point of view’ opens the space in the decisional
process producing sometimes a particular result by influencing the law with a unanimous or majority opinion issued from this alternative perspective. Clearly, the
simple articulation of a novel perspective does not always lead to a specific result.
However, the expression of difference is important for many reasons. It reveals and
recalls the importance of multiple perspectives in the adjudication process. It does
not presuppose that a privileged voice exists to render judgement. The presence of
multiple voices opens the space to the other judges so that they consider the structure
or the specificity of their own decisional process. The expression of difference is significant in the process that leads to judgement. Consequently, the judicial bench must
be composed of members with varied experiences from which judges can be inspired.
These judges—women judges, visible minority judges, judges from a variety of social
classes, judges with physical disabilities—will not share ‘essential’ perspectives but
they bring an important diversity of approaches to the decisional process. It is thus
possible to anticipate that one of the impacts of diversity on the bench will lead to a
corresponding increase in the numbers of experiences and perspectives added to
the decisional process. The space of judicial dissent is one worthy of closer
examination.
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Notes
[1] So, for example, the famous dissent in Plessey v. Ferguson [1896] 163 US 537, would move to the
centre in Brown v. Board of Education of Topeka [1954] 347 US 483. Note that a dissent may be
adopted expressly, or in a quiet fashion; for example, in the 1995 equality trilogy cases (Egan
v. Canada [1995] 2 SCR 513; Miron v. Trudel [1995] 2 SCR 418, and Thibaudeau v. Canada
[1995] 2 SCR 627). Justice L’Heureux-Dubé articulated a new approach to equality problems. At
the time, the other judges on the court made no comment on her approach. That is, in the context
of the judges mutually referring to each other’s reasons in the trilogy of equality cases, for the purposes
of expressing both agreement and disagreement, the other judges said nothing of the test being proposed by Justice L’Heureux-Dubé. They did not adopt her test, nor did they reject it. The silence
was deafening. However, by the time the Law v. Canada (Minister of Employment and Immigration)
[1999] 1 SCR 497 was decided in 1999, the test was incorporated by the unanimous court.
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[3]

[4]

[5]
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Perhaps a strategy of silence may be deployed where an idea is sufficiently new that judges simply need
time and space to think.
In the Canadian context, for example, Parliament introduced a set of legal reforms dealing with the
disclosure of sexual assault victims’ private records. Legislators can make real that which is imagined
in the space of dissent. See R v. O’Connor [1995] 4 SCR 411, and s. 276(3) of the Canadian Criminal
Code.
Chief Justice McLachlin is the only one of the 15 who is still on the Court. For her, we have given the
numbers up to 15 June 2007. There are of course some clear limits to the comparative work one can
do with the data captured in Table 2. For one thing, the table does not reflect a stable time period.
Though each of these judges served with Justice Wilson, they did not all sit together. Justice
LeDain, for example, retired five years before Justice McLachlin was appointed. And (Chief)
Justice McLachlin, unlike 14 of the judges on the chart, is still a sitting justice and still in the
process of hearing new cases. Table 1 portrays the differences in the decision-making practices of multiple judges situated over overlapping yet different streams of time.
See McCormick (2000), Table 7.1 at p. 113 and Table 8.1 at p. 133. Between 1963 and 1973, Bora
Laskin’s average rate of dissent was 69% compared to the Court’s average of 34. 2% (McCormick,
2000, Table 5.1 at p. 65). He became Chief Justice of the Supreme Court of Canada in 1973. His
dissent rates dropped to 54.1% (Court’s average of 37.3%) between 1973 and 1978 (McCormick,
2000, Table 6.1A at p. 90) and to 24.3% (a rate lower than the Court’s average of 34.2%)
(McCormick, 2000, Table 6.1B at p. 91).
Note that this was done, for example, with the Daigle case (Tremblay v. Daigle [1989] 2 SCR 530, an
important case from the province of Québec concerning an injunction obtained by a father to prevent
the mother from having an abortion) and with the Quebec Secession Reference (Reference re Secession of
Quebec [1998] 2 SCR 217, a case asking questions to the Supreme Court of Canada about the possibility of the unilateral secession of the province of Québec from Canada). Here, arguably, having the
judgement authored by a man or woman (or a Québec or non-Québec judge) would itself have carried
additional political questions into the text.
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(Toronto, Irwin Law Inc).
Smyth, R. (2004) What explains variations in dissent rates? Time series evidence from High Court.
(Australia), Sydney Law Review, 26, pp. 221–40.
Spelman, E.V. (1988) Inessential Woman: Problems of Exclusion in Feminist Thought (Boston, Beacon Press).
Sunstein, C.R. (2003) Why Societies Need Dissent (Cambridge, MA, Harvard University Press).
Wilson, B. (1990) Will women judges really make a difference?, Osgoode Hall Law Journal, 28, pp. 507–22.

Cases
Brown v. Board of Education of Topeka [1954] 347 US 483.
Egan v. Canada [1995] 2 SCR 513.
Law v. Canada (Minister of Employment and Immigration) [1999] 1 SCR 497.
Miron v. Trudel [1995] 2 SCR 418.
Plessey v. Ferguson [1896] 163 US 537.
Quebec Secession Reference (Reference re Secession of Quebec) [1998] 2 SCR 217.
R v. O’Connor [1995] 4 SCR 411.
R v. Walker [2008] SCC 34.
Thibaudeau v. Canada [1995] 2 SCR 627.
Tremblay v. Daigle [1989] 2 SCR 530.

Diversity on arbitral tribunals
Background note

www.blplaw.com

Background note

Over the last 6 years BLP’s International Arbitration Group has conducted a number of surveys
on various issues affecting the arbitration process 1. We take this opportunity to thank the many
international arbitration practitioners within our preferred firm network, and more widely
amongst colleagues with whom we work in the practice of arbitration, who responded to those
surveys.
This year we would like to consider the issue of diversity among appointed arbitrators. There
has been an increased awareness of this issue in recent years, particularly in relation to gender
imbalance. However, the diversity debate does not begin and end with gender. Not only are the
majority of international arbitrators male, they are perceived to be predominantly white and
from a relatively small number of jurisdictions.

Is there a lack of diversity among arbitrators?
The historic perceived lack of diversity among arbitrators is forever captured in the description
“pale, male and stale”2. Another comment often quoted is that of Dr K.V.S.K. Nathan that:

An observer from planet Mars may well observe that the international arbitral
establishment on earth is white, male and English speaking and is controlled by
institutions based in the United States, England and mainland European Union. For the
most part, arbitrators and counsel appearing actively in international arbitral
proceedings originate from these countries. The majority in a multi-member
international arbitral tribunal is always white. The red alien from Mars will be puzzled in
his own way because the majority of the published disputes before international arbitral
tribunals involve parties from the developing countries and nearly three-quarters of the
people on Earth live in those countries and are not white and more than half the total
population are women.3
Institutions are now much more transparent on gender statistics - those that do not produce
such data being in a small minority. The statistics confirm the extent of the current imbalance.
SIAC’s Annual Report for 2015 reports that the number of women appointed as arbitrators
accounted for 25% of appointments. ICC statistics for 2015 indicate that women represented
just over 10% of all appointments and confirmations, and that women were more frequently
appointed as co-arbitrators (43%) rather than sole arbitrators (32%) or tribunal presidents
(25%). It is reported4 that available ICC data for 2016 shows that, to September 2016, only
20% of arbitrators appointed were women. LCIA statistics are more encouraging. In 2015
(compared to 2014) there was an increase in the number of female candidates put forward by
the parties (6.9% compared to 4.4% in 2014) and selected by the LCIA (28.2% compared to
19.8% in 2014). The SCC reports that, in 2015, 13% of arbitrators appointed were women,
although the percentage fell to 6.5% where the parties themselves made the appointment.
Statistics from the Chartered Institute of Arbitrators indicate that, of the 222 arbitrators on the
panel from which presidential appointments are made, only 16 (7%) are women.
1

Perceived Conflicts of Interest; Delay in the Arbitration Process; Document Production in Arbitration; Choice of
Seat; The use of Tribunal Secretaries.
2

A remark attributed to Sarah Francois-Poncet in 2003 in an article by M. Goldhaber, Madame La President – A
woman who sits as president of a major arbitral tribunal is a rare creature. Why? 1 Transnatl. Dis. Mgt. (July 2004).
3

K.V.S.K. Nathan, Well, Why Did You Not Get the Right Arbitrator?, 15 Mealey’s Intl. Arb. Rep. 24 (July 2000).

4

See http://kluwerarbitrationblog.com/2016/09/13/icc-arbitrator-appointments-a-first-look.
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There are few statistics on minority ethnic and ethnic/racial representation on tribunals but it is
suggested that the majority of men appointed (the number of women being small in number)
are Caucasian men of advancing years and that minority ethnicities and candidates of nonwestern geographic origin are blatantly under-represented, as are younger practitioners 5.
Available statistics tend to support this view.
Given the dearth of information on ethnic diversity, one commentator examined the issue by
looking at the region from which appointed arbitrators are chosen in ICSID arbitrations 6. He
found that in 289 closed cases from January 1972 to May 2015, in nearly half of cases (45%),
the tribunals were composed of all Anglo-European arbitrators. In 84% of the cases, two or
more of the tribunal members were Anglo–European, or the sole arbitrator was Anglo–
European. Only 11 cases (4%) were arbitrated by entirely non Anglo-European tribunals. The
results did not vary much based on the parties’ nationalities.
Taking arbitrators from Africa as an example, it is reported that, in ICSID arbitration, only 16
people from Sub-Saharan Africa have been appointed as arbitrators by the parties, and only 20
have been appointed by ICSID. This compares to 565 and 220 respectively from Western
Europe and 304 and 55 appointments from North America7.
The same commentator has identified two key reasons for this apparent under-representation.
The first is a domestic one. There is said to be a lack of indigenous knowledge, and
appreciation of, arbitration within Africa such that arbitration has not thrived in that jurisdiction
in the same way as it has, for example, in Asia, and that this has affected the potential for
building home grown skilled and experienced arbitrators who can move into the international
arena. The second is not a domestic factor - even though there are some very experienced
African arbitrators, the number of appointments they obtain is very low compared to arbitrators
from other regions8.

How did this lack of diversity come about?
Given the international constituency that international arbitration serves, how did this this lack
of diversity come about?
The first “old men” of arbitration were predominantly white and from Europe or the United
States. The elite club of arbitrators that later emerged had similar backgrounds. Established
practice in international arbitration is widely acknowledged to block change and keep new
entrants out - the same arbitrators are chosen again and again.
The reasons for this are well rehearsed in the available literature.
Confidentiality restrictions around the arbitration process mean that there is only limited
biographical and professional information available to provide clues about the ability and past
performance of potential arbitrators. Ad hoc enquiries may be made and informal opinions
expressed but parties and their advisers will very often have to fall back on the benchmark of
how many appointments a candidate has had – not necessarily a good indicator of ability,
5

Haridi, Towards Greater Gender and Ethnic Diversity International Arbitration, International Arbitration Review,
Kluwer law International 2015, Volume 2 Issue 2.
6

C. Dolinar-Hikawa, Beyond the Pale; A Proposal to Promote Ethnic Diversity Among International Arbitrators, TDM
Diversity Special, July 2015.
7

U. Ewelukwa Ofodile, Africa and International Arbitration: From Accommodation and Acceptance to Active
Engagement, Transnational Dispute Management (TDM), TDM/Abitral Women special on “Dealing with Diversity in
International Arbitration”, July 2015.
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efficiency or diligence but having an inherent “comfort factor” for in-house or external counsel
when they make a recommendation to their client.
In the absence of information making possible the use of other benchmarks such as party
satisfaction and efficiency, frequency of challenges to awards, and the time taken to publish an
award etc., as well as increased visibility and acceptance of lesser known candidates, it seems
inevitable that arbitrators will continue to be drawn from the same pool and in the same image.
As far as gender is concerned, there a large measure of consensus 9 that the principal reasons
why women are under-represented on arbitral tribunals are: (a) fewer women than men
progress to the senior ranks of the legal professions from where arbitrators are more likely to
be selected (often referred to as “the pipeline leak” 10), (b) the lack of visibility around potential
female candidates, and (c) some degree of unconscious bias in favour of men 11. Some of these
factors will undoubtedly also apply to other minority appointments.

Does a lack of diversity matter to the parties?
Is there a danger of putting too much emphasis on diversity? How is one measure of diversity
to be considered against another? National identity, ethnicity, gender, as well as cultural,
economic and legal background may all influence an arbitrator’s performance, as well as how
he or she is perceived by the other players in an arbitration.
International Arbitration is a private process for resolving commercial disputes. The parties to
the dispute will generally want the tribunal to be made up of experienced able arbitrators who
will determine the dispute fairly and efficiently. As long as that objective is achieved do they
really care that equally able candidates may have been excluded from consideration?
If a party chooses to appoint an elderly white man because they regard him as an experienced
and respected arbitrator whose decision they will accept and/or because they believe he will
carry weight with the rest of the tribunal, then why should party autonomy not prevail? For the
most part, parties have one opportunity to have a dispute determined in their favour and they
will have a very short-term self-interested view of the appointment process. Interestingly, the
findings of the 2010 Queen Mary Survey 12 suggest that, when appointing a sole arbitrator or
Chair, corporate parties regarded gender, religion/faith and nationality as the least important
factors.
It is difficult to gauge party views on the issue of diversity. As long ago as 2006, the
International Institute for Conflict Prevention and Resolution undertook an initiative to increase
diversity in its panel of recommended arbitrators 13. The Vice President of CPR is reported as
saying that the CPR was responding to requests from Fortune 250 general counsel 14. Many
large corporates now have diversity policies, both in relation to their own staff and their
9

See Greenwood and Baker, Getting a Better Balance on International Arbitration Tribunals, Arbitration International
2012 Volume 28 No. and their 2015 update (Is the balance getting better?) Arbitration Int. 2015, 413.
10

A phenomenon not confined to the legal profession and generally attributed to a range of factors inherent in working
cultures and practices.
11

Green and Baker (above) review various studies on this topic. They make interesting reading. Such bias can arise
simply because men and women evaluate women as less able in a professional role, as a result of equating experience
and quality (more men than women having the benefit of the former) and those making the appointments
(predominantly men) making appointments in their own image.
12

2010 International Arbitration Survey: Choices in International Arbitration.

13

http://www.cpradr.org/About/NewsandArticles/tabid/265/ID/815/Why-Bringing-Diversity-to-ADR-Is-a-NecessityACC.aspx.
14
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suppliers. Is there any reason why these policies should not be extended to the selection of
arbitrators?

Should diversity matter?
Commentators put forward various reason as to why diversity does (or should) matter.
At the principled end of the spectrum is the idea, widely held, that the inclusion of individuals of
varied racial, ethnic, gender and social backgrounds has a value in itself.
There is also the notion that a system serving the needs of a particular constituency should
reflect the make-up of that community. It gives it a legitimacy that it might not otherwise have.
One commentator argues that diversity on the tribunal is “crucial to sustain arbitration as a
modern, feasible and desirable method of dispute resolution ”. He suggests that there should be
sufficient diversity so that arbitration users “view the tribunal as representing a cross section of
the business world” (or at least a “cross section of an idealised business world that is modern,
creative and diverse”)15.
Of course, a practical difficulty in the arbitration sphere is that there is no obvious achievable
demographic that should be mirrored and no national or judicial authority to police its
achievement. The role of national courts in international arbitration is intentionally minimised in
many jurisdictions in recognition of the special role in international trade that arbitration plays
in providing a neutral form.
Concerns have also been voiced that a lack of diversity may affect the quality of arbitral
awards, leading to “a more narrowly informed body of doctrine”. Empirical studies are cited as
finding that “The deliberative process before the arbitral tribunal is likely to be crucial and,
therefore, the diversity of views may be fundamental for a fair process and outcome” 16.
It has also been suggested that if arbitrators are regarded as operating in an under-regulated
private “cartel” of elite arbitrators, if their work product comes under scrutiny because of the
sheer volume of arbitrations directed to them, there may be a risk of increased regulation 17.
A more positive argument is that widening the pool of arbitrators and increasing transparency
will give greater choice and fewer conflicts, remove the imbalance in information potentially
available to the parties and (in light of the greater competition for appointment) encourage
greater efficiency.
In a gender context commentators refer to studies demonstrating a correlation between gender
balance and improved performance by both corporates and law firms 18. It is suggested that a
diverse tribunal will bring something valuable to a tribunal’s management and determination of
a dispute. The same could no doubt be said about the different perspectives and experiences
contributed by arbitrators with “non-standard” ethnic or regional backgrounds. A diverse
tribunal may be better prepared, more task-orientated, and more attentive to the parties’
arguments than a non-diverse tribunal.
15

Haridi. See note 7 above.

16

Social Capital in the Arbitration Market, EJIL (2014), Vol 25 No. 2, 387, quoted in G. Carmichael Lemaire, Achieving
Gender Diversity for Future Generations in Appointments to International Commercial Arbitration Tribunals – A Focus on
Scotland, TDM, July 2015.
17

C. Rogers, The Vocation of the International Arbitrator, American University International Law Review 20, No. 5
(2005) 957.
18

D.R. Demeter, P. Easteal and N.Nelson, Gender and International Commercial Arbitrators: Contributions to Sex
Discrimination in Appointment, TDM Special, July 2015. See also U. Cartwright-Finch, The Performance of Teams in
International Arbitration: Gender Diversity and the Female Factor.
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What is being done and who should do it?
There can be little doubt that “new blood” is required, even if only to replace those top tier
arbitrators who are retiring.
Debate on gender balance in arbitration has gained momentum in the last few years. There is
increased transparency about the number of women appointed as arbitrators and there are
various initiatives underway to encourage the appointment of more women. The most recent
initiative being the high-profile drive for individuals and organisations involved in international
arbitration to sign up to a formal pledge, drafted by a group of well-known arbitration
practitioners drawn from corporate and state representatives, counsel, arbitrators and
institutions, by which signatories commit to take active steps designed to facilitate this
objective19. In some jurisdictions there are still cultural and religious barriers to the appointment
of women, but even there some change can be detected20.
There are fewer initiatives in relation to other under-represented groups.
Assuming a consensus that improved diversity is a good thing, what role should those involved
in the practice of international arbitration play in achieving this objective?

The role of the institutions
The increase in the number of institutions that publish diversity-related statistics is a positive
and essential first step given that without such statistics it is difficult to gauge how serious is
the problem and whether steps to improve matters have made any difference.
Institutions are certainly moving towards increased diversity. The Director General of the LCIA
has made public statements to the effect that institutions should take the lead on diversity
(http://www.lcia.org/News/diversity-why-it-matters-and-what-we-can-all-do-about-it.aspx).
Institutions rely on the international arbitration regime being a successful one. Issues around
diversity and a potential lack of legitimacy of the process have the potential to damage the
reputation of international arbitration as the preferred method of dispute resolution in
international trade.
As yet, there is limited reference to diversity in institutional rules. It is an open question as to
whether institutions should consider introducing changes to their rules in order to encourage
diversity, and what sort of provision would have a positive effect. One suggestion that has been
made is that institutional rules should incorporate a requirement that the presiding or sole
arbitrator should be from a different region than either of the two parties – one possible
division of regions (said to be “roughly by ethnicity”) being Anglo-Europe, Africa, Asia and Latin
America. He suggests that a regional diversity requirement would increase demand for
ethnically diverse arbitrators in a way that would better reflect arbitration’s internationalism,
respect the parties’ autonomy, and would also rebut criticism of “systemic bias” 21.
19

These include, where the opportunity arises, to ensure that a fair representation of women are included in governing
bodies and conference panels, and on lists of potential arbitrators/chairs distributed or provided by parties, counsel,
states, institutions and committees etc.; that where possible appointments include a fair representation of women; that
gender statistics for appointment are generated and that senior arbitration practitioners actively mentor and support
women to pursue arbitrator appointments. For more information see http://www.arbitrationpledge.com.
20

For example, Saudi Arabia’s new arbitration law (based on the UNCITRAL Model law) does not contain any gender
requirement as was the case with the previous law which required an arbitrator to be “experienced, of good character
and reputation and full legal capacity” i.e. male and of the Islamic faith. The recent appointment of a woman as
arbitrator in a commercial case in Saudi Arabia, has recently been acknowledged by the local court without criticism,
although the long term position remains to be seen.
21

C. Dolinar-Hikawa, Beyond the Pale; A Proposal to Promote Ethnic Diversity Among International Arbitrators, TDM
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In addition, there appears to be a general trend towards greater transparency on factors
related to arbitrator appointment. This may enable and encourage those involved in the
appointment process to apply more inclusive criteria than presently appears to be the case.
Such a development also appears in line with party views. The Queen Mary Survey found that
75% of responding corporate users would like to a assess an arbitrator at the end of an
arbitration and 30% wanted to be able to submit a publically available review 22.
Some commentators suggest that the burden of promoting diversity should rest with arbitral
institutions. This view clearly has some merit. Institutions play a major role in the appointment
of arbitrators and there does appear to be a growing awareness among institutions that they
need to “step up” and engage with concerns around diversity.

Do parties, counsel and arbitrators have a part to play?
Is it enough to leave it to the institutions to lead the way in initiating change?
Some would say that it is not, and that other players involved in the arbitration process have a
similar responsibility to bring about change. In many of the cases they administer, institutions
have no involvement in the selection of arbitrators.
The Queen Mary survey results
demonstrate that external law firms often act as gatekeepers to appointment – corporate
counsel normally rely on external counsel to provide up to date information and arbitrator CVs.
Should counsel for the parties, or even the parties themselves, be encouraged to think about
diversity when drawing up a short list of possible arbitrators? This will clearly involve making
additional efforts to identity more diverse candidates of the right calibre to include in a short
list, and some may regard this as a burden.
There is also the fear of recrimination for having put forward someone who is less well known
and without the same reputation as other potential arbitrators. It may be difficult for counsel to
persuade his or her client that they should nominate or accept an arbitrator about whom their
team has no knowledge – in effect to “take a risk”. When giving the 2014 Freshfields lecture on
the “Sociology of Arbitration” Professor Gaillard said that “anecdotal evidence shows that

institutions actively seek to appoint newcomers and promote diversity. It is the parties who
resist change”.

The making of “Blind” appointments is seen by some as a positive practice 23. The names of
potential arbitrators are removed and their CVs can be reviewed at face value without any
unconscious bias in gender or other characteristic. Blind selection is a process now being
adopted by many law firms when recruiting and there is no reason in principle why it could not
be applied to the selection of arbitrators.
Should arbitrators consider similar issues when they are invited to agree a Chair for the tribunal
to which they have been appointed?
Are there other steps that could be taken to improve diversity? A number of jurisdictions are
keen to learn more about international arbitration and some institutions and independent
professionals are involved in providing training to members of the legal profession in those
jurisdictions. Should such guidance or training include reference to diversity issues?
We would like to obtain the views of our professional colleagues on these and other related
issues by requesting their responses to the 14 short questions in our survey.
22

See note 14 above.

23

For example, Lucy Greenwood in Could “Blind” Appointments Open our Eyes to the Lack of Diversity in International
Arbitration, TDM, July 2015. See also Jan Paulson, Moral Hazard in International Dispute Resolution, ICSID Review,
Volume 25 Issue 2 Fall 2010.
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If you have any queries in relation to the questions posed, please contact Carol Mulcahy
(carol.mulcahy@blplaw.com) or Victoria Clark (Victoria.Clark@blplaw.com).
The closing date for this survey is Friday 28th October 2016.
A report on the results of the survey will be circulated to all participants.
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ICCA 2014. Does “Male, Pale, and Stale”
Threaten the Legitimacy of International
Arbitration? Perhaps, but There’s No Clear
Path to Change
Kluwer Arbitration Blog
April 10, 2014
Joseph Mamounas (Bilzin Sumberg Baena Price & Axelrod LLP)
Please refer tot his post as: Joseph Mamounas, 'ICCA 2014. Does “Male, Pale, and Stale” Threaten the
Legitimacy of International Arbitration? Perhaps, but There’s No Clear Path to Change', Kluwer
Arbitration Blog, April 10 2014,
http://kluwerarbitrationblog.com/2014/04/10/icca-2014-does-male-pale-and-stale-threaten-the-legitim
acy-of-international-arbitration-perhaps-but-theres-no-clear-path-to-change/

On Monday, 7 April, at the 2014 ICCA Miami Conference, the international-arbitration community
gathered to address the question, “Who are the arbitrators?” The answer, panel attendees were told,
was “male, pale, and stale” – that is, a large majority of the individuals chosen to serve as
international arbitrators are male, from North America or Western Europe, and generally quite senior.
Whether this reality threatens the legitimacy of international arbitration and motivates the community
to aspire to make arbitration more diverse and inclusive and, if so, how that goal can be reached,
were the focus of the panel and the audience’s spirited discourse throughout the session.
Initially, there are several fundaments on which the international-arbitration community seems to
agree.
The ﬁrst is that with relatively rare exceptions, the pool of typical international arbitrators is
dominated by the “male, pale, and stale” proﬁle. Women are making gains, but progress has been
slow. Indeed, only 10% of arbitrators are female. In comparison, gender is an important factor in
judicial selection: in the Netherlands, 50% of judges are female, and in the United States, women
make up 30% of judges. The story is similar for individuals from Latin America and Asia, which have
an abundance of legal talent. In recent years, for example, the ICC reported that approximately 50%
of its appointments came from the United States, the United Kingdom, Switzerland, France, or
Germany alone. And in most cases, an international arbitrator is senior in age and experience.
The second is that diversity in international arbitration encompasses more than gender, nationality,
and age. The function of international arbitrators is almost exclusively lawyers, whether practitioners
(current or former) or academics, a tendency most agree should not change. The legal system and
traditions in which international arbitrators have been trained also has a bearing on diversity, as does
the culture in which they were raised, live, and practice. Even the type of law ﬁrm in which the
arbitrator was trained – which tends in a large majority of cases to be based in the West because, as
one panelist explained, Western law ﬁrms provide the best training – can cultivate diversity.
The third is a general recognition that diversity could have beneﬁts for international arbitration.
Diversity spawns perspective, which, overall, may make arbitration more just and fair. Diversity

counters the risk that an arbitral tribunal will look and act the same as its predecessors. In other
words, an arbitrator’s typical background will yield a typical perspective, and a predictable tribunal
will act in a predictable way. Although perhaps an “insurance policy” to some, this can be problematic
for international arbitration as a whole, and it could lead to the perception that international
arbitrators inherently are inclined to further certain groups, including themselves. To quote Benjamin
Franklin, “If everyone is thinking alike, then no one is thinking.” A lack of pluralism is a denial to users
and counsel of the beneﬁt of perspective.
From here, however, opinions diverge about whether the international-arbitration community should
take steps to foster diversity and, if so, what those steps should be.
On the one hand, some say the obligation lies squarely in the hands of international arbitral
institutions, such as ICC, ICDR, ICSID, and others, which are duty-bound to ﬁnd a way to incorporate
diversity into their rules and, in doing so, aﬃrmatively impose the burden on the user community to
boost diversity. As one panelist explained, institutions have a long-term interest in ﬁnding a
sustainable solution. But as another panelist cautioned, any diversity must be “good diversity” if it is
to achieve the goal of improving the international-arbitration experience. That is, diversity rules
cannot be fashioned in a way that they serve only to satisfy some statistical quota; rather, they must
be meaningful and substantive.
As well, the international-arbitration community – including users and practitioners alike – bears a
responsibility to cultivate diversity. As one panelist argued, when selecting an arbitrator, users should
insist on an inclusive list of potential candidates that includes at least one woman and one younger
person. Moreover, law ﬁrms should have the resources available to produce and recommend such
lists. And at conferences, such as ICCA, organizers should insist on inclusive panels, congresses
should propound guidelines, and males speakers should adopt a recent Scandinavian initiative and
refuse to participate in conferences – or as counsel, arbitrators, or experts – unless women and other
groups are also represented.
The other primary camp – which included several panel attendees – seems to argue that diversity is
not an end in itself. Rather, the focus should be on promoting within the international-arbitration
community and as international arbitrators the best talent, regardless of the diversity markers to
which that talent may correspond. One attendee argued that the progress made to date supports this
theory, pointing to the listing of two women among the world’s top 10 international arbitrators and
the role of women as the heads of many large international-arbitration practices around the world, as
well as, anecdotally, the fact that he had been surrounded by women in his own internationalarbitration practice over the years.
This school of thought is linked closely to the notion that international arbitration, as a creature of
contract, is driven by the user community, and users’ interest is in selecting arbitrators that will best
represent their positions and rights, which includes oﬀering predictability and consistency. So, if the
“male, pale, and stale” presently serves that interest best, the user community will draw international
arbitrators from that proﬁle pool. If users are impinged from doing so – by, for example, institutional
rules that elevate diversity over freedom of choice – this interest will be frustrated and, some believe,
users ultimately will be forced to look elsewhere to resolve disputes. Instead, it would seem, diversity
should be fostered outside of the institutions – including in law schools, law ﬁrms, and the
international-arbitration community – so that groups other than the “male, pale, and stale” are
selected organically as the best talent for roles as arbitrators.
Although both of these viewpoints appear to recognize the importance of diversity, neither deﬁnitively
answers the question of whether a failure to address directly diversity among international arbitrators
would threaten the legitimacy of international arbitration. But in a ﬁeld where trust and reputation are

paramount, the international-arbitration community would be well served to continue its dialog to ﬁnd
the most eﬀective ways to promote diversity. Failure to do so would truly put at risk the legitimacy
that so many have worked so hard to create.

American Bar Association, Section of International Law, International Arbitration Committee

International Arbitration Insights: CAS & Lex Sportiva
Dear International Arbitration Committee Colleagues,
It is our honor and privilege to present you with “International
Arbitration Insights: CAS & Lex Sportiva.” Inspired by the 2016
Summer Olympics in Rio, this publication could not be more
timely and shines a spotlight on an important but often
overlooked area of the law.
In the past year, decisions of the Court of Arbitration for Sport
(CAS) have frequently made the headlines of major news
outlets. Recognizing the importance of international arbitration
in the sports arena, the International Arbitration Committee has
sought to highlight this quickly growing area of law. Our
initiatives have included a teleconference program on August
30, 2016 (mere days after the Closing Ceremony in Rio),
featuring Mr. Michael Lenard, President of the CAS’s Ad Hoc
Division for the 2016 Rio Summer Olympics – a program which
had record participation even though it was organized in just two
weeks! In addition, we have posted a “Factsheet” on the CAS on
the International Arbitration Committee’s website. The
Factsheet, prepared by Mr. Rodrigo Garcia da Fonseca (a
member of our Committee), provides an introduction to the
CAS.
This edition of International Arbitration Insights offers a more
detailed examination of CAS from a range of different
perspectives, with a special focus on the 2016 Rio Olympics.
Indeed, this edition covers a wide array of issues, from
interviews of prominent CAS leaders to articles focusing on
specific legal topics such as CAS jurisdiction and diversity
within the CAS, as well as case reviews of some landmark CAS
decisions.
We would like to give a very special mention to Mr. Lenard. As
a leading authority in lex sportiva, his support for our initiatives
has been phenomenal. Despite tirelessly working at the Ad Hoc
Division in Rio, he always found time to respond to our most
pressing questions. For this and so much more, we cannot thank
2017 Vol. I(I)
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him enough. In addition, we would like to thank all the authors for their valuable contributions. Without them, this edition
would not have been possible. We would also like to thank our Committee Co-Chairs, Judge Delissa A. Ridgway and
Kirstin Dodge, who have encouraged, supported, and motivated us. And, finally we would like to thank the staff of the
ABA for their assistance. We hope you enjoy this edition of International Arbitration Insights dealing with this fascinating
area of law.

Sean Stephenson
Editor, CAS & Lex Sportiva
Vice Chair for Publications
International Arbitration Committee
ABA Section of International Law
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Foreword
Michael B. Lenard
Olympic Games media reports from Rio de Janeiro
have piqued many lawyers’ interest in the Swissbased Court of Arbitration for Sport (CAS). Using
arbitration to resolve disputes in sport is not new, but
it certainly has grown in importance and media
coverage. CAS, whose primary purview is
international sport disputes, has become one of the
largest arbitral tribunals in the world. The global
scope and import of sport arbitration is even greater
when one includes the numerous national and other
specialized sport tribunals.
I heartily support opportunities to explain and
increase the understanding of CAS (and other sport
policy issues, e.g., governance). I often give lectures
or speak at seminars for law students, lawyers,
athletes and sport administrators on these topics. An
important goal in my doing such is to promote
informed discourse about these issues. We all must
be open to learning from each other to ensure that
CAS will continue to evolve and improve in light of
changes in both international arbitration and
international sport.
When speaking to an American audience, it is
necessary to prepare the path to informed discourse
via a few preliminary observations – none of which
will be novel to lawyers with experience in
comparative national and international law. Of
course, it is fundamentally important to understand
the organizational framework of international sport
and the roles of International Federations (IFs),
National Federations, the International Olympic
Committee (IOC), National Olympic Committees,
and other organizations such as the World AntiDoping Agency (WADA) and the National AntiDoping Organizations. CAS is an important part of
that framework. To achieve this position, CAS and its
jurisdiction had to be accepted by the IOC and IFs,
virtually all of which are located in Europe, and
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WADA. The policies and rules of the European
Union (EU) and the IOC drive international sport.
The EU called for the establishment in sport of
alternative dispute resolution systems with expert
adjudicators instead of using national courts.
Similarly, the IOC called for appeals from its and
other sport organizations’ decisions to be determined
by an independent body within sport’s jurisdiction.
And to those calls, CAS has been the primary answer.
In order to understand the rationale underlying those
calls and, more importantly, the international sport
framework, one must first understand the “European
Model of Sport” and the concept of “sport
specificity”. International sport is structured and
operates quite differently than the “American Model”
of professional leagues and collegiate sports.
Although small points of convergence are appearing,
the two models remain different in critical and
fundamental respects, and informed discourse cannot
occur if those are unknown or, worse, ignored.
I wish to thank the ABA Section of International
Law’s International Arbitration Committee for its
initiative and hard work in publishing this newsletter.
It is not my role here to comment on or even correct
any inaccuracies in the articles which follow. But I do
hope this publication will pique your interest to learn
more and foster informed discourse about resolving
disputes in international and national sport.

Michael B. Lenard currently serves as Vice
President of the International Council of Arbitration
for Sport (ICAS), the governing body for the Court of
Arbitration for Sport (CAS). Among other positions,
he recently served as President of the CAS’s Ad Hoc
Division at the 2016 Summer Olympics in Rio de
Janeiro.
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Q & A with ICAS Vice President Michael B. Lenard
Would you share with us a little about
your background and experience?
The short version involves a number of different,
often intertwined, threads. One of those threads was
being an athlete: I was a member of the U.S. National
Team and 1984 Olympic Team in Team Handball. I
won (among other things) seven National
Championships, and was named the 1985 Team
Handball Male Athlete of the Year and the United
States Olympic Committee’s SportsMan of the Year
for Team Handball.
One more thread is as a student: I was graduated with
distinction from the University of Wisconsin with a
bachelor’s degree in business with majors in both
accounting and finance. I was inducted into Phi
Kappa Phi, Beta Gamma Sigma and other scholastic
honors societies. I was graduated from the University
of Southern California Law School where I was a
member of Law Review and Order of the Coif.
Another thread is my professional career: I was an
associate and then a partner at Latham & Watkins,
then was a senior managing director (among other
related positions and board seats) at an international
private equity firm that sponsored a variety of funds
and left that firm’s ultimate incarnation. Now, I am
a partner in a boutique international law firm, Wilson
Williams LLC, and remain engaged in private equity,
e.g., as a senior advisor to the international private
equity firm 7 Bridges Capital Partners.
Still another thread is as a sport administrator and
executive: among other things, I served on the United
States Olympic Committee’s Athletes’ Advisory
Council (including as its Vice Chairman), then was
Vice President of the USOC for eight years, where I
was involved with various international matters and
negotiations, chaired its joint marketing committee
and created and oversaw its high performance sports
group, and served on the board of the organizing
committee for the 1996 Atlanta Olympic Games
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(including on its Audit and Ethics Committee). In
addition, I have been a member since its creation of
the International Council of Arbitration for Sport,
which oversees and manages the Court of Arbitration
of Sport and am currently its Vice President; and I
have been President of numerous of its Ad Hoc
Divisions for Olympic Games, FIFA World Cups and
other major international events. [My most important
thread is my children and their activities, but I will
spare you those paternal musings…]
I always have been interested in international matters,
and I have been fortunate that most of these threads
wove through an international fabric that allowed me
to accumulate a great deal of international exposure
and experience. I also learned many important skills
in order to successfully intertwine so many of them.
Most importantly, I learned to be able to sleep
anywhere, at any time, in any position, and to greatly
value the remarkable benefits of naps.

How is a typical arbitration case at the Ad
Hoc Division conducted?
A party wishing to appeal a decision of a sport body
at the Olympic Games files its appeal with the Ad
Hoc Division. Prior to an Olympic Games, we
generally will arrange and educate, through and with
the local bar association, a specified pool of pro bono
lawyers who make themselves available to advise
potential parties and represent them in front of the Ad
Hoc Division. After we receive the appeal, we will
notify all of the parties and any interested parties
specified by the appellant or that we also may deem
appropriate.
The President of the Ad Hoc Division will review the
application and, inter alia, may stay challenged
decisions or grant preliminary relief. The President
will determine whether one or three arbitrators should
be used and then appoint the panel. The panel also
may stay the decision or grant preliminary relief, will
determine whether or not a hearing is required, and
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schedule and conduct any hearing. Almost always,
the panel will hold a hearing.
We have to react very quickly during an Olympic
Games; awards are to be rendered within 24 hours of
the appeal filing, although the deadline may be
extended by the President (with such extensions
usually due to delays requested by the parties). After
the panel has reached a decision it may – and often
does for the sake of expediency – issue the operative
part of its award prior to its reasoned award. We issue
media releases throughout the Games, e.g.,
announcing from time to time filings and issuance of
the awards. All awards are reviewed by the President
in draft form and she or he may “make amendments
of form” and “without affecting the panel’s freedom
of decision, draw the panel’s attention to points of
substance”. [Note: The Anti-Doping Division, which
was a new procedure in Rio de Janeiro, operates
differently in certain key respects. Its decisions could
be appealed to the Ad Hoc Division.]

Rio saw a record number of cases filed
with the Ad Hoc Division. What role do
you foresee for the Ad Hoc Division at the
2020 Summer Olympics in Tokyo?
The Ad Hoc Division in Rio de Janeiro was
confronted with the unique situation of having to
decide a large number of high profile cases
concerning decisions taken by international sports
federations and the International Olympic Committee
with respect to the participation of the Russian
athletes and sports federations and issues related to
doping. While I do not foresee this specific situation
happening again, something like it in scope or import
could.

slots by the international sport federations, doping,
team selection, disciplinary actions, and referee
decisions. I fully expect these types of appeals in
future Olympic Games. Although these cases may be
“normal,” they always involve difficult and
emotional facts, hearings and awards.

What is your most memorable experience
at CAS?
Some of our cases have created memorable
experiences – especially the ones that were unique, if
not downright strange, or of major public interest.
Certain stories about my colleagues and other people
I have met in the course of my ICAS duties also have
been memorable. But ranking them is hard, and in any
event selecting one or more anecdotes does not seem
the best use of my opportunity here.
There were two pillars to the nascent U.S. Olympic
athletes’ movement that were critically important to
us: that we have meaningful participation in the sport
bodies’ governance and decision-making and that we
could resolve our disputes involving those bodies in
a fast and fair (i.e., arbitral) process. Although
massive amounts of hard work were involved, I feel
fortunate to have been an Olympian, and thus I
always have felt compelled to “give back” to sport
and to make a difference. Thus, my most memorable
CAS experience was the time that an athlete, after
losing his appeal, said to me, “Thank you. I do not
agree with the decision and am disappointed. But at
least I was able to tell my story to someone who took
me seriously, who was impartial and knowledgeable
– and who listened.” Actually, versions of this have
happened numerous times, and I hope and strive to
have many more of the same “most memorable
experience”.

Our workload in Rio de Janeiro was grueling and
required some innovative internal processes.
Because of that experience, I am confident that we
also will be able to handle such situations in the
future. At an Olympic Games, we normally have
received, and in Rio de Janeiro did receive, appeals
concerning nationality, allocations of competition
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The Ad Hoc Division at the Rio Olympics
was praised for being diverse. What role
do you think diversity plays in
international arbitration?
We are a specialized arbitral institution providing our
services to international sport, especially the Olympic
Family. It is not only “right” for an adjudicatory body
to be diverse, it also is “smart” for a professional
service organization to mirror the makeup of clients
that it serves. We serve international sport and
international
sport
provides
competitive
opportunities to both male and female athletes. Thus,
although having qualified arbitrators is critical,
geographic and gender diversity in our arbitrators is
very important. We strive to ensure all of those. One
half of ICAS, the governing board of the Court, are
women. One half of the Ad Hoc Division arbitrators
in Rio de Janeiro were women. These did not happen
by accident; both are manifestations of a determined
and deliberate effort by ICAS, and with respect to the
ICAS composition, also the assistance of the
International Olympic Committee. We actively have
been trying to increase the overall number of CAS
arbitrators who are women. We also actively have
been trying to increase the number of CAS arbitrators
who were athletes that have competed at an
international level – which needless to say is a harder
task.

Do you have any tips for aspiring CAS
arbitrators? How does one become a CAS
arbitrator?
The specific goals of CAS are to provide swift, costeffective, expert sport-specific resolutions of disputes
in an impartial process, and we are judged on how
well we deliver on these goals. However, most
importantly we are and will be judged by the quality
(not necessarily the outcome) of our awards. We are
judged by the Swiss Federal Tribunal which has
jurisdiction to review our awards (or even other
national courts which may become involved) and
ultimately by the international sport bodies through
their choice to use our services. Our awards and our
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body of awards (the lex sportiva) should and do
provide certainty and harmonization in sport and help
prevent future disputes by, inter alia, promoting
changes to sport bodies’ rules and procedures. Only
by delivering quality awards can we induce this
behavior.
In order to achieve quality in our awards, it is
essential that we have quality arbitrators. By our
rules, to be appointed as a CAS arbitrator one must
have appropriate legal training, recognized
competence with regard to sports law and/or
international arbitration, a good knowledge of sport
in general and a good command of at least one CAS
working language (i.e., French or English). Lawyers
interested in being CAS arbitrators apply to CAS sua
sponte. There are no quotas for or automatic
appointments by sport bodies or groups.
A
recommendation by an international sport body
official or sport lawyer is not required, but many
applications do have them, and it is helpful. An ICAS
membership commission reviews the applications
and performs any necessary diligence. Increasingly
we are seeking (in addition to our diversity efforts)
retired judges and very experienced arbitrators.
For aspiring CAS arbitrators, I would recommend
that they hone their legal skills and increase their
experience in international arbitration and provide
pro bono service (or volunteer in a non-legal
capacity) to a national sport body, a sport event or
host committee or athletes. For a national sport body,
many times one must start local with its regional or
state bodies or with a club in order to move up to a
national level, but even there one will begin to learn
about sport administration and governance.

If you could make any one change to
improve efficiency in CAS, what would
that be?
With over 500 (and trending to 600) cases per year,
CAS is one of the largest arbitration tribunals in the
world. Although the lengths of our procedures in a
non-Ad Hoc environment are substantially shorter
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than international commercial arbitrations, we are
constantly aware of and monitor the issue of
efficiency. The format here gives too short shrift for
any meaningful discussion of this issue. However,
there are a number of conceptual points that can be
made. We are not immune to some of the efficiency
problems confronting arbitration in general. We are
constrained in potentially curing some of these
problems because arbitration traditionally and
(perhaps) legally does not have available to it some
important tools and remedies available to a court.
Nonetheless, at CAS we will continue to identify
when and why our procedural delays occur. It is
especially relevant to determine whether these delays
are caused by one or more parties (which includes, of
course, their counsel), by our arbitrators or even by
us administratively. Some of these causes, if we deem
it necessary, are easier to correct than others.
I often have stated in speeches on good governance
that every organizational structure (every set of rules)
has strengths and weaknesses in different scenarios,
no matter what certain pundits or consultants may be
pitching about their latest best practices and the rote
application thereof. This applies to CAS and its rules
and processes. This awareness is the precondition to
our commitment that we will and must ensure that the
CAS rules and processes continue to evolve and
improve in light of changes in both international
commercial arbitration and international sport and
also to address weaknesses in them (including
rectifying any gamesmanship we detect in using
them).

What is your favorite city and why?
I have been afforded the opportunity to travel
internationally in unique ways – as an athlete, a
lawyer, an investor and sport administrator and
executive – that have provided me special and
sometimes extended experiences in many cities
throughout the world and with their denizens. Since
virtually all of my international travel has been
related to these roles, I undoubtedly have missed out
on some of the great cities that would appear in
anyone else’s vacation-based list. But I do indeed
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have a “favorite cities” list, although there is no
numerical ranking. I have concluded in the course of
making my list that I am, unfortunately, fairly boring
because one criterion that must be satisfied is that I
must know the city well and feel comfortable there
doing the small everyday things. Another criterion is
that it cannot be a city in the U.S. or Canada (which
is quite unfortunate for Vancouver) because I like to
have a substantial dash of foreign culture. Thus, in
conclusion and with apologies to Rio de Janeiro and
Sydney – which are oh-so-close to making it – my
cities are Hong Kong, Barcelona and Istanbul. Which
is not to say that I would turn down a sabbatical in
Lausanne or Paris or …

What are your hobbies when you are not
resolving disputes?
Well, “resolving disputes” aka my roles on ICAS
(and my prior Olympic and other sport positions)
technically are my hobby. I always have wanted and
had a “real” job outside of sport. However, to quote
my Olympic Team coach: “Never confuse being a
professional with getting paid. Being a professional
is a way of doing things.” Great coach; wise man. I
always have treated my ICAS, Olympic and other
sport positions as if they were (also) my profession.
My children, clearly not a hobby, were paramount,
and I happily made it a priority to attend or participate
in their sport, art or school events. But they are now
young adults, so now I have some free time. My
hobbies now? I have a number of art (sculpture,
photography and assemblage), graphic design, book
and legacy projects on which I am trying to work. But
even now I do not seem to have enough time – and
the ideas keep coming. Maybe I can sneak out on a
sabbatical….
The interview was conducted by Sean Stephenson
and Kabir Duggal.

Michael B. Lenard has a broad and deep
background in international and domestic sport,
business and law. Based in Los Angeles, California,
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he has served on the boards of many international and
domestic
public
and
private
companies,
organizations, and financial vehicles.
Mr. Lenard is Vice President of the International
Council of Arbitration for Sport (ICAS), the
governing body for the Court of Arbitration for Sport
(CAS), and has been a member of ICAS since its
creation in 1994. He has been President of numerous
CAS Ad Hoc Divisions at Olympic Games, the FIFA
World Cup and other major sport events.
Mr. Lenard has held many senior positions in
international and Olympic sport. He has served as a
member and Vice Chair of the USOC’s Athletes’
Advisory Council and as USOC Vice President
(where, inter alia, he chaired its marketing committee
and founded and oversaw its high performance sport
group). He was a member of the Board of Directors
(and the Audit and Ethics Committee) of the 1996
Olympic Games organizing committee. He also has
served as a member of the USOC’s Olympic
Overview Commission, as the Executive
Committee’s liaison to the independent ethics
investigation of the USOC President, and as Chair of
the USOC’s Key Strategies Task Force. He provided
the USOC’s lead testimony to Congress, and later
provided testimony to both the internal and
Congressionally-appointed
USOC
governance
reform committees.
Previously, Mr. Lenard was Senior Managing
Director (and later also Chief Compliance Officer) of
William E. Simon & Sons/Paladin Realty Partners, an
international private equity firm, and prior to that, a
partner in Latham & Watkins, an international law
firm. Currently, he is a partner in Wilson Williams
LLC, a boutique international law firm and a senior
adviser in 7 Bridges Capital Partners, an international
private equity firm.
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Q & A with CAS Arbitrator the Honorable Annabelle
Bennett
Can you tell us a little about your
background and experience?

hospitals and research institutes, and on Australia’s
Takeovers Panel, among other things.

It’s hard to know where to begin and how much to
include. I started my tertiary experience in Science
majoring in Biochemistry, did an Honors year in
research on mitochondrial populations and then did a
PhD on sperm of different species (in a cell biology
sense). I then did a year of post-doc and
simultaneously did law part-time to fulfill a long-held
wish to be a lawyer. I had earlier been talked out of
it on the basis of geographical restriction and that it
was too hard for a woman to succeed.

I was also appointed to the CAS and was on the Ad
Hoc Division for Sochi and for Rio.

While studying law, I had two children and so I gave
up the research and finished law. I then went to the
Bar, which in Australia means the independent Bar,
as a sole practitioner who goes to court and gives
advice, being briefed by other lawyers. Over time,
my main specialty became intellectual property, in
particular patents, including cases in biotechnology
and pharmaceuticals. This made use of my science
background, which was then an unusual combination
of skills – really it meant less fear of technologies. I
went on to become a Senior Counsel and then was
appointed to the Federal Court of Australia, where
judges sit on trials and also on appeals (not in the
same case). While there, I sat on cases across the
breadth of the Court’s jurisdiction and on many
intellectual property cases, including a very long
running matter, Apple v. Samsung. We do not have
juries in such cases. I resigned from the Federal
Court (by choice) in 2016, to enable a new career to
include arbitrations and mediations.
Along the way, I had a third child. I also did a number
of things outside the practice of law, such as acting as
Pro Chancellor of a major research university, sitting
on the board of major city parks, on the board of the
government body that advised on the release of
genetically-modified organisms, on the boards of
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I have since accepted positions as Chancellor of a
university (which is non-executive) and on the board
of a medical research institute.

How is a “typical” arbitration case
adjudicated by the Ad Hoc Division?
The assumption is that there is a “typical” case. In
Rio, the bulk of the cases were not typical, as they
related to the situation with the Russian athletes
following the release of the McLaren Report on
doping. The “typical” aspect is, of course, the speed
with which the parties have to prepare the case and
the speed with which the arbitrators must assimilate
the facts and the principles, make a decision and write
the reasons that explain that decision. Where there
are numerous cases, it means that you can be working
on them simultaneously on different Panels.
However, the overriding pressure is the knowledge
that the decision is of crucial importance to the athlete
for all of the obvious reasons and also important to
the Federations and to the conduct of the Olympic
Games themselves.
Otherwise, in my experience, the cases run much like
they would in a court but with less formality. The
athlete is typically represented by a pro bono lawyer,
who is generally passionate about the case. The
lawyers on both sides are under the same time
pressures to prepare the case and present written
submissions and oral argument. At peak times, they
can’t be getting much sleep but the standard is
generally very good and helpful for the Panel.
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Also, I cannot praise highly enough the Counsel of
the CAS who assist in each case and who, together
with the staff of the CAS, deal with most of the
procedural matters. I can tell you that, in Rio, the
CAS Secretariat worked extraordinary hours. That
workload extended to the Secretary General of the
CAS and to the President of the Ad Hoc Division
(Michael Lenard, who is also answering these
questions and worked tirelessly).

What role do you envisage for the Ad Hoc
Division at the Summer 2020 Olympics in
Tokyo, compared to Rio?
I do not have a crystal ball but I doubt that the Ad Hoc
Division in Tokyo will need to deal with the number
of cases that we had in Rio. Having said that, there
are a range of cases that come before the Ad Hoc
Division, which has jurisdiction concerning decisions
made for a fixed time prior to the Opening Ceremony.
Those cases will still have to be determined quickly,
efficiently and fairly.

What has been your most memorable
experience in working with the CAS?
Whether you are asking about the CAS generally or
about the Ad Hoc Division, it is without question
working with the people. In particular, there
developed a fellowship among the arbitrators. It may
have been a fellowship born out of common pain and
pressure but it made the process, including the
making of decisions and the writing of them, very
collegial, professional and based on mutual liking and
respect.
Otherwise, so far as Rio was concerned, I have a
distinct memory of one morning when I was finally
on my way to my first event (and my first chance to
shop for my family in the Olympic store) and the
phone rang calling me back for another new matter.
The other moment was when we finally came to a
definite decision and issued the operative part of the
award in a complex matter at 1:45 am after 15 hours
in a windowless room.
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The Ad Hoc Division in Rio was hailed for
its diversity. Do you think diversity is
important in international arbitration?
It’s a no-brainer. The Ad Hoc Division in Rio was
50-50 male and female and that made sense. I was
quite impressed on learning that the appointment
process had resulted in this outcome. There was also
diversity across experience and across countries and
cultures. The six continents were represented.
Diversity is important, especially when the cases
concern male and female athletes from so many
different countries and cultures, but it is also relevant
to any arbitration. The Ad Hoc Division also
reflected both common law and civil law approaches
which in my view was important, in particular where
cases involved principles of autonomy and natural
justice.

How does one become a CAS arbitrator?
I cannot really give any “tips”, other than to be a good
judge, meaning someone who can run cases while
remaining polite, who can listen and who can make a
decision and then explain the reasons for that
decision.

What change would you make to the
efficiency of CAS?
That is actually quite hard. I have found the CAS to
be very efficient. The only change that could have
been made in Rio, but which could not have been
foreseen, was to have had more backup to deal with
all of the administration and all of the correspondence
with the various parties and lawyers. However, no
one could have predicted the number of cases. In
addition, I know that other CAS staff were also very
busy with the CAS Anti-Doping Division in Rio and
with the management of the “regular” cases at the
CAS headquarters in Lausanne, Switzerland.

What is your favorite city and why?
I don’t wish to sound parochial but Sydney really is
the best. Outside of that, who couldn’t love New
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York? There is so much to do – theatre, restaurants,
shopping (not necessarily in that order) – and the
people are incredibly friendly. I will add though that
I am very happy to spend more time at the CAS in
Lausanne!

Do you have any hobbies?
Well, I was hoping to have more time for hobbies
when I ceased being a judge but that hasn’t happened.
Are my husband, children and now grandchildren a
hobby? If so, they are my favorite. It sounds trite but
I love spending time with friends, especially over
really good food and wine. I love travelling; I ski;
and I try to find time for reading when I am not
desperately trying to keep up with emails.
The interview was conducted by Sean Stephenson
and Kabir Duggal.

Dr. Annabelle Bennett AO SC is an arbitrator of
the Court of Arbitration for Sport. She is a former
Judge of the Federal Court of Australia, and presently
works in private practice in Sydney, Australia.
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Jurisdiction of the CAS – The Basics
Clifford J. Hendel
I.

Introduction

Recent years have seen the proliferation of disputes
in the area of international sport. The Court of
Arbitration for Sport (CAS) has become one of the
most active international arbitral institutions, with
recent annual intakes in excess of 500 cases, and the
2016 caseload reaching 600 cases. It has also become
one of the most visible of these institutions, resolving
cases of high profile sports icons bearing names such
as Sharapova, Platini, Contador and many others.
Given the insular nature of U.S. sport, the CAS is not
particularly well-known in the United States outside
of Olympic circles, even for internationally active
practitioners.
This article (like the publication in which it appears)
aims to remedy this situation, by setting out in basic
terms the jurisdiction of the CAS, i.e., the nature of
the matters that can be brought to the so-called
“Supreme Court of Sports Law”.

II.

The Starting Point – Sports
Arbitration Seated in Switzerland

As is the case with any arbitral institution, the consent
of the parties is required in order for a dispute to be
considered properly removed from the default
jurisdiction of the applicable state courts and
subjected to the jurisdiction of the CAS.
The first specificity of CAS practice in this area is
that, given the sports-related focus of the institution,
in the vast majority of CAS cases the requisite
consent to arbitration is not found in one-off
arbitration clauses embedded in contracts signed by
the parties, but rather in the rules or statutes of
federations or of organizations supervising or

organizing competitions which contain CAS
submission agreements that are incorporated by
reference into the contractual relationship.
The second specificity is that, to be brought before
the CAS, a case must be “sports related”: “(…) Such
disputes may involve matters of principle relating to
sport or matters of pecuniary or other interests
relating to the practice or the development of sport
and may include, more generally, any activity or
matter related or connected to sport”1.
To date, the outer limits of what can be considered a
matter “relating to” or “connected to” sport have not
been fully tested. In the (probably unlikely) event that
parties were to agree to submit a dispute having no
bearing whatever on sport to this specialized body
with a closed list of arbitrators having special
expertise in sports law, it could be expected that the
case would be rejected by the CAS Secretariat or, if
not, by the CAS panel of arbitrators ultimately
assigned to the case.
That the CAS is based in Switzerland and all of its
arbitrations have their legal seat in Lausanne is
important. Since CAS arbitrations (wherever the
hearings may actually be held) are legally seated in
Switzerland, Swiss law and jurisprudence – and its
generally arbitration-friendly approach, the Swiss
Federal Tribunal being well-known for limiting its
review of awards to matters of due process – will
apply as lex arbitri. One key consequence is that for
CAS arbitration, arbitrability is determined according
to Swiss law, as a function of the nature of the
dispute. Essentially, all pecuniary cases are
arbitrable, except for cases of criminal or bankruptcy
law. Thus arbitration is available not only for
commercial disputes arising, say, out of a contract of
employment between a club and a player but also for

1

Rule 27 of The Code of Sports-related Arbitration, in force as
from January 2016.
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disciplinary cases (like anti-doping rule violations)
due to their potential economic consequences. In this
context, a request for annulment of a suspension from
competition represents a legal interest that can be
expressed in money, and thus is considered to have a
pecuniary character.

III.

The Core Business – The Two
Principal CAS Divisions and the
Special Character of CAS Appeals

The CAS is composed of two principal divisions: the
Ordinary Arbitration Division and the Appeals
Arbitration Division.
The Ordinary Division, as its name reflects, deals
essentially with one-off commercial disputes
connected with sports, in which the parties have
agreed to submit resolution of their dispute (whether
through a clause in the relevant contract or by a
special arbitration agreement) to the CAS as a first
instance adjudicator. “Ordinary” cases amount to
some 10% of the CAS caseload: they are thus the
exception, not the rule.
The Appeals Arbitration Division, responsible for
roughly 90% of the CAS caseload, is the workhorse
of the institution. It handles cases involving appeals
from the decisions of federations, associations or
other sports-related bodies insofar as the statutes or
regulations of the said sports-related bodies or a
specific agreement so provide. The applicable rule
(Rule 47) provides “An appeal against the decision of
a federation, association or sports-related body may
be filed with CAS if the statutes or regulations of the
said body so provide or if the parties have concluded
a specific arbitration agreement and if the Appellant
has exhausted the legal remedies available to it prior
to the appeal, in accordance with the statutes or
regulations of that body (…)”.
CAS practice and jurisprudence provide guidance as
to many of the key terms contained in this critical

article, including what is to be considered a
“decision” falling within its scope and how the
requirement of “exhaustion of legal remedies” is to
be construed. Simplifying the state of play on these
two issues, a “decision” is generally considered to be
a communication resolving in a binding matter a legal
situation or state, that is intended to affect and does
affect the addressee; and the requirement of
“exhaustion of remedies” is given a practical
meaning, requiring only that ordinary remedies (not
extraordinary or futile remedies) be exhausted as a
prerequisite for coming to the CAS.
A special distinguishing element of CAS practice is
the “de novo” nature of the CAS appellate procedure.
Pursuant to Rule 57, “The Panel has full power to
review the facts and the law. It may issue a new
decision which replaces the decision challenged or
annul the decision and refer the case back to the
previous instance.” Similarly, the parties are free to
raise facts and arguments that they did not raise in the
prior proceeding and – albeit in a restricted fashion –
introduce evidence not submitted in the prior
proceeding. Thus, a CAS appeal is not a classic,
limited appeals proceeding, but a special hybrid, a
new proceeding which may cure possible violations
of due process that occurred during the previous
instance (typically an internal body of a sports
federation, not meeting Swiss criteria to be
considered an independent arbitral tribunal)2.
Two very recent and particularly high-profile CAS
decisions available on the CAS website illustrate the
operation of these principles in practice.
In CAS 2016/A/4643, Maria Sharapova v.
International Tennis Federation, the Russian tennis
star succeeded in reducing from two years to 15
months the period of ineligibility imposed on her by
an independent tribunal appointed by the
International Tennis Federation for her use of the
recently-prohibited substance Meldonium on the

2

See generally D. Mavromati, M. Reeb, The CAS Code:
Commentary, Cases and Materials, 2015, pp. 503 et seq.
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basis of a finding of “no significant fault” (and no
intention to cheat) in her use of the substance.
Referring to the Panel’s de novo powers under Rule
57, the award notes that:
“As a result, this Panel is not bound by the findings
of the [independent] Tribunal, however well
reasoned they are. More specifically, this Panel
has full power to examine de novo the Player’s
actions, and the evidence before it, in order to
verify whether the Player’s plea of NSF [no
significant fault], dismissed by the [independent]
Tribunal, is grounded or not. Such exercise is
linked to the appellate structure of CAS
proceedings.” [emphasis supplied]
Similarly, in CAS 2016/A/4474, Michel Platini v.
Fédération Internationale de Football Association
(FIFA) dated September 16, 2016, the French
football legend and former Union of European
Football Associations (UEFA) President succeeded
in reducing from six to four years his prohibition from
participating in any respect in national and
international football activities for various ethical
violations arising from his acceptance of funds from
FIFA in 2011 pursuant to an alleged oral contract
agreed in 1998 with FIFA’s then-President.
Referring to Rule 57, and underscoring the Panel’s
ability to cure possible procedural irregularities in the
case being appealed, the award notes that:
“Tout d’abord, la Formation rappelle qu’en vertu
de l’article R57 du Code, le TAS jouit d’un plein
pouvoir d’examen en fait et en droit. Ce pouvoir
lui permet d’entendre à nouveau les parties sur
l’ensemble des circonstances de fait, ainsi que sur
les arguments juridiques que les parties
souhaitent soulever, et de statuer définitivement
sur l’affaire en cause. [footnote with authorities
omitted]
Ainsi, la procédure devant le TAS guérit toutes les
violations procédurales qui auraient pu être
commises par les instances précédentes.
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Il n’est donc pas nécessaire que la Formation
statue sur l’existence ou non des violations
procédurales alléguées par l’Appelant, ni qu’elle
tranche si les exigences de l’article 6 CEDH
[Convention de sauvegarde des doits de l’homme
et des libertés fondamentales, due 4 novembre
1950] doivent être suivies ou non dans la
procédure devant les instances internes.
Devant le TAS, les parties ont produit de très
nombreuses pièces, dont les déclarations écrites
de plusieurs témoins, des avis de droit d’experts,
ainsi que les transcriptions des interviews menés
par la chargée d’instruction. Etant donné que M.
Platini a eu accès au dossier devant les instances
internes de la FIFA, il a eu loisir d’en extraire tous
les documents qu’il estimait pertinents et de les
annexer à son appel, ce qu’il a d’ailleurs fait. Les
parties ont ensuite eu l’occasion de se prononcer
par écrit sur le litige, de citer des témoins et des
experts et de les questionner lors de l’audience
devant le TAS. La Formation a aussi pu poser
toutes les questions qu’elle estimait utiles aux
témoins, aux experts et aux parties. Elle a en outre
étudié les nombreux documents présentés. Enfin,
les deux parties ont confirmé à l’audience que leur
droit à un procès équitable avait été respecté par
la Formation, de sorte que la présente procédure
a permis de rectifier les éventuelles irrégularités
antérieures.” [emphasis supplied]

IV.

The CAS Ad Hoc Division at the
Olympic Games (CAS AHD) and the
CAS Anti-Doping Division (CAS
ADD)

Since the Summer Olympics of 1996 in Atlanta
(where there was a concern that U.S. courts might be
asked to interfere with the smooth running of the
Games), the CAS has created so-called “Ad Hoc
Divisions” (AHDs) for use at international sporting
events, principally but not exclusively the Olympic
Games.
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Based on Rule 61 of the Olympic Charter, which
confers upon the CAS exclusive jurisdiction to hear
“any dispute arising on the occasion of, or in
connection with, the Olympic Games”, the rules
governing the CAS AHD provide for jurisdiction
when the dispute arises during the Olympic Games or
during the 10 days preceding the Opening
Ceremony3. The participating athletes submitted
themselves to CAS jurisdiction by signing the
Entry/Eligibility Conditions Form of the IOC issued
for the 2016 Summer Olympic Games in Rio. This
form contains an arbitration agreement, which
establishes the jurisdiction of the CAS over disputes
in connection with the Olympic Games.
The AHD provides for on-site, round-the-clock
availability of CAS arbitrators and staff in order to
process and resolve disputes in very accelerated
fashion – often in 24 hours – so as to permit the
orderly administration of the event. It is a special,
super-fast-track procedure for the resolution of highly
time-sensitive disputes in connection with Olympic
Games.
This year, the 12 CAS arbitrators assigned to the Rio
AHD heard and resolved a record of 28 cases, a
majority (16) of which were brought by Russian
athletes declared ineligible to participate as a
consequence of the World Anti-Doping Agency’s
report on state-sponsored doping at the Sochi
Olympics and the implementation by the various
international sports federations of the eligibility
criteria adopted as a consequence of the report by the
3

See Article 1 CAS Ad Hoc Rules.
After its offices closed in Rio, the CAS ADD shifted its
operations to Lausanne, remaining active in order to handle
additional cases related to positive doping tests reported in the
final days of the Olympic Games. Altogether, the Rio ADD
registered a total of 13 cases, including the eight that it
registered while based in Rio. See CAS Media Release, Last
Decision Issued by the Anti-Doping Division of the Court of
Arbitration for Sport (CAS) in Rio (21 Aug. 2016), available at
< http://www.tascas.org/fileadmin/user_upload/Media_Release_CAS_ADD__E
nglish__21_August.pdf>; CAS Report on the activities of the
CAS Divisions at the 2016 Rio Olympic Games, available at:
4
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International Olympic Committee and discussed
elsewhere in this publication.
In addition, at the recent Rio Games, the CAS for the
first time was also in charge as a first instance
authority for all doping-related matters arising during
the Olympic Games through the newly-implemented
CAS Anti-Doping Division (ADD).
Final decisions rendered by the CAS ADD may be
appealed before the CAS AHD, or if the CAS AHD
is no longer in operation, before the CAS in Lausanne
after the end of the Olympic Games. In Rio, the CAS
arbitrators assigned to the ADD registered eight
cases.4
The success of these temporary Divisions (the AHD
and, now, the ADD) has played a large part in making
the Court of Arbitration for Sport well known among
athletes, sports organizations, the media and – yes –
lawyers all over the world.

V.

Proposal to Give CAS Permanent
Authority to Resolve First Instance
Doping Disputes

During the International Olympic Committee’s 5th
Olympic Summit, held in Lausanne in early October
2016, it was disclosed that the IOC has proposed to
make the CAS a permanent court of first instance for
doping disputes.5 This proposed arrangement, similar
to what was in place at the Rio Olympics as noted
above, would relieve sports federations from the
responsibility of deciding doping cases (and would
<http://www.tascas.org/fileadmin/user_upload/Report_on_the_activities_of_th
e_CAS_Divisions_at_the_2016_Rio_Olympic_Games__short_
version__FINAL.pdf>; Message from the CAS Secretary
General, CAS Bulletin 2016/2 at 4, available at
<http://www.tascas.org/fileadmin/user_upload/Bulletin_2016_2_final.pdf> .
5
Tom Jones, “CAS to decide doping sanction at first
instance?,” Global Arbitration Review 10, October 2016,
available at:
http://globalarbitrationreview.com/article/1069053/cas-todecide-doping-sanctions-at-first-instance.
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reduce inconsistencies among decisions by different
federations, such as those made this summer
involving the participation of Russian athletes in the
Rio Games).
This would constitute a major expansion of the CAS’
role and would likely require a substantial increase in
its roster of arbitrators, staff and budget. The CAS
would continue to be an appeals body, but the scope
of appeal of doping cases decided by it in first
instance would need to be reviewed and the de novo
review discussed above would in all likelihood be
replaced by a more limited scope of review.

VI.

Conclusion

The CAS is an increasingly active player in the global
arbitral community and already the clear leading light
in the area of international sports law. Still relatively
unknown in the U.S., its visibility can be expected to
increase in tandem with its caseload, and its relevance
to the U.S. sporting and arbitral communities can be
expected to grow in the areas – and very possibly,
increasing areas – in which it has jurisdiction.

Clifford J. Hendel is a Partner at Araoz & Rueda,
in Madrid, Spain. He is an expatriate U.S. lawyer and
active CAS arbitrator. In recent months he has
presided over hearings and issued awards (in English,
Spanish, and French) in CAS cases involving a range
of commercial, contractual, disciplinary and
eligibility disputes. He is grateful for the assistance of
Jon Ibeas, an associate at Araoz & Rueda, in the
preparation of this article.
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The Role of the Swiss Federal Tribunal and Its
Impact on CAS Arbitration
Despina Mavromati
I.

Introduction

The Court of Arbitration for Sport (CAS) is an
arbitral institution with its seat in Lausanne,
Switzerland. As such, it has adopted its procedural
rules (CAS Rules) in accordance with the 12th chapter
of the Swiss Private International Law Act (Swiss
PILA),1 which provides a general legal framework
for international arbitration in Switzerland. The main
characteristics of the Swiss PILA are the wide
autonomy of the parties to an arbitration and the
discretion of the arbitral tribunal in the organization
of the arbitral proceedings. Within this context, there
are only a few mandatory rules, principally aiming at
guaranteeing due process. Under the relevant
provisions of the Swiss PILA, arbitral awards are
final upon their notification and can only be
challenged before the Swiss Federal Tribunal (SFT)
on a very limited number of grounds.2 This is also
foreseen in Article R46 and Article R59 of the CAS
Rules, which have been drafted in line with the –
more general – provisions of the 12th chapter of PILA.
The grounds for challenging an arbitral award
(including a CAS award) are exhaustively
enumerated in Article 190(2) PILA.3 The SFT only
hears arguments substantiated in the appeal and not
arguments of an appellate nature and bases its
judgment on the facts as they have been established
by the CAS.4 The first ground for challenge relates to
1

As long as the conditions of Art. 176(1) PILA are met.
Although the parties have the option of contractually
excluding the application of the 12th chapter of PILA (see Art.
176(2) thereof), the SFT has held that it is not possible for the
parties to contractually exclude appeal to the SFT, see Cañas
judgment, ATF 133 III 235.
3
Article 74(1)(b) of the Swiss Federal Tribunal Act (LTF)
provides that, in case of appeal, the SFT applies the grounds
for challenge of the second paragraph restrictively, and does
not review the award on the merits. See Von Segesser, G. /
Schramm, D., ‘Swiss Private International Law Act’, in
2
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the improper appointment of the arbitrators or the
constitution of the panel. The second ground for
challenge (and the one that is invoked far more often
than all the others in challenges of CAS awards) is
granted when the arbitral tribunal wrongly accepts or
declines jurisdiction. A further ground for challenge
arises when the arbitral tribunal either decides
beyond the claims submitted to it or fails to decide on
one of the prayers for relief. The fourth ground for
challenge concerns violation of the parties’ right to be
heard and the equality of the parties; and the fifth (and
last) ground controls the compatibility of the arbitral
award with procedural and substantive public policy.5
Since the creation of the CAS in 1984, the SFT has
rendered numerous judgments on motions to set aside
CAS awards. Notwithstanding the limited number of
grounds enumerated in Article 190(2) PILA (and
statistically the lower prospects of having a CAS
award overturned before the SFT), the possibility of
parties’ recourse to a state court – and more
particularly to Switzerland’s Supreme Court – is of
major importance: first, the SFT controls both the
legality of the CAS as an arbitral institution and the
legality of CAS awards as such; and, second, the SFT
may confirm, reject or more generally interpret some
of the procedural provisions of the CAS Rules and the
law applicable to the merits.

Concise International Arbitration, ed. Mistelis, L. (Alphen aan
den Rijn: Wolters Kluwer, 2010), p. 955, at Article 190, para.
1.
4
Inter alia SFT 4P.105-2006 at 6. For an extensive analysis of
the grounds for appeal to the SFT as well as SFT judgments
related to CAS awards, see Mavromati / Reeb, The Code of the
Court of Arbitration for Sport – Commentary, Cases and
Materials, Wolters Kluwer 2015, p. 563 et seq.
5
See Art. 190(2)(a)-(e) PILA.
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II.

Control of the Legality of the CAS
as an Institution / Control of the
Proper Constitution of CAS Panels

The SFT has issued a series of judgments that have
impacted the development of the CAS as an
independent arbitral tribunal. All arbitral tribunals
with their seat in Switzerland must comply with a
number of conditions in order to qualify as “true”
arbitral institutions. In this context, the SFT has
issued some judgments dealing with the structural
independence of the CAS. The widely known
“Gundel” judgment was a cornerstone judgment in
the CAS’s history and development.6 Elmar Gundel,
a German horse rider, had filed a motion with the SFT
challenging a doping-related CAS award in 1992,
alleging that the CAS did not meet the conditions of
impartiality and independence required to qualify as
a true court of arbitration. The SFT recognized the
CAS as a true court of arbitration but also drew the
attention of the CAS to the numerous links which
existed at the time between the CAS and the IOC,
mostly in terms of financing and modification of the
CAS Statutes by the IOC.7 This led to a series of
structural reforms within the CAS, the creation of a
CAS supervising board (the International Council of
Arbitration for Sport or ICAS) and the drafting of the
CAS Code. Ten years later, the SFT issued another
judgment dealing with the issue of the CAS’s
structural and institutional independence and
confirmed – after extensive analysis – its view that
the CAS is sufficiently independent of the IOC and
that CAS awards are true arbitral awards, comparable
to state court judgments.8
Apart from the control of the legality of the CAS as
an institution, Article 190(2)(a) PILA provides that
(CAS) arbitral tribunals must be properly constituted
in order to guarantee the parties’ right to a fair
decision. Said provision is linked to the appointment
of the panel enshrined in Articles 179-180 PILA and
violation of the appointment procedure. Most
6

CAS 92/63 G. v/ FEI in Digest of CAS Awards 1986-1998.
SFT 4P.217/1992, Gundel.
8
SFT 4P.267-270/2002, Lazutina / Danilova.

importantly, however, this ground refers to the lack
of independence or impartiality in the sense of Article
R33 of the CAS Code. The dismissal of a legitimate
challenge of an arbitrator by the CAS supervising
body, namely ICAS, may therefore lead to the setting
aside of the arbitral award based on this ground. The
irregular constitution of a tribunal must be objected
to during the proceedings and within the deadline
provided for by the applicable procedural rules. The
most frequent argument raised for the irregular
constitution of the arbitral tribunal is the lack of
impartiality and independence of the arbitrator(s).
This question is answered on a case-by-case basis;
and concrete facts must be presented objectively
establishing the alleged lack of independence. The
arbitrator’s independence is not put into question
through the subjective perception of the parties, but
rather by the perception of a reasonable observer.
What is more, the SFT has held that the parties / their
counsel must undertake the necessary research and
investigation in order to detect any possible grounds
for challenge (the so-called “duty of curiosity”).9

III.

Control of the Legality of CAS
Awards by the SFT

Jurisdiction / Lack of Jurisdiction of CAS
Panels
A basic prerequisite in arbitration is the existence of
an arbitration agreement between the parties.
Obviously, this is a condition that has to be met in
CAS arbitration (according to Articles R27, R38, R47
and R48 of the CAS Code and the more general
provisions of Article 178 PILA). Apart from the
formal conditions of Article 178(1) PILA, there are
some substantive conditions for the validity of the
arbitration agreement in Article 178(2) PILA. Said
agreement is valid if it complies with the law chosen
by the parties, or with the law governing the subject-

9

SFT 4A_256/2009.

7
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matter of the dispute, or with Swiss law.10 Article 186
PILA includes some cornerstone provisions on the
jurisdiction of the arbitral tribunal. These provisions
have been adopted – and tailored to sports arbitration
– by the CAS Rules (Article R39 and Article R55 of
the CAS Code).11 Another important principle
enshrined in this provision is that objections to (CAS)
jurisdiction must be raised before any submissions on
the merits; otherwise, the parties are deemed to have
accepted the jurisdiction of the arbitral tribunal.
The SFT has dealt with a number of motions to set
aside CAS awards invoking the alleged absence/
invalidity of an arbitration agreement. The lines
drawn by the SFT regarding the jurisdiction of the
CAS have been lenient, in order to facilitate the
resolution of sports disputes by the CAS. Although
the SFT has significantly helped establish important
jurisprudential principles drawing the limits of the
CAS’s jurisdiction, this remains a case-by-case
exercise, not least due to the particularities of each
International Federation and the different regulations
among federations, with different facts and
circumstances surrounding each case.12
Although the SFT seems to be strict when controlling
the existence of an arbitration clause (because its
existence excludes recourse to state courts), the SFT
follows a more liberal approach when examining or
interpreting the scope of a clause.13 To date, the SFT
has discussed the interpretation of arbitration clauses
in numerous judgments. According to the principle of
trust, an arbitration clause through a global reference
is binding on a party that is aware of its existence and
does not raise any objections. For example, if an
athlete validly consents through his signature on a
10

Müller, at Art. 178 PILA, in Arbitration in Switzerland –
The Practitioner’s Guide, p. 62.
11
The Swiss legislature thus has adopted the KompetenzKompetenz principle, according to which the arbitral tribunal
decides itself on its own jurisdiction: Berger, at Art. 186 PILA,
in Arbitration in Switzerland – The Practitioner’s Guide, p.
147.
12
See SFT 4P.162/2003, at 4.3. SFT 4P.105/2006, at 6.3.
13
SFT 4A_103/2011, at 3.2.1. Also SFT 4A_246-2011, at
2.2.3.
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specimen agreement / entry form for a major
competition whose regulations expressly contain an
arbitration clause, the arbitration agreement will be
valid.14 However, when an athlete signs a player entry
form for a specific championship, this does not
constitute a broader arbitration agreement (or a
general consent / blanket consent) beyond the scope
of the event.15
The SFT further controls – upon relevant arguments
raised by the parties – whether the dispute submitted
to the CAS can be subject to arbitration (i.e., whether
the dispute is “arbitrable”). The Swiss legislature has
adopted a quite liberal approach on the arbitrability
of disputes, providing (in Article 177 PILA) that “any
dispute of financial interest may be subject to
arbitration”. This applies to all claims of pecuniary
value, where the financial interest of at least one of
the parties is essential.16 In CAS proceedings, the
SFT has found that it is not decisive (for the purposes
of determining arbitrability) that prohibition of
arbitration under foreign law may lead to nonenforcement of the award. However, any abuses are
de facto restricted by the general prohibition of the
abuse of law and by possible problems related to the
recognition and enforcement of the award in a foreign
country.17

SFT Control of Ultra Petita / Infra Petita
Awards
A further ground for a motion to set aside a CAS
award exists when the arbitral tribunal either decided
beyond the claims submitted to it or failed to decide
on one of the prayers for relief (Article 190(2)c
PILA).18 Specifically, in CAS-related judgments, the
14

SFT 4C_44/1996, Nagel v. FEI; SFT 4P.230/2000, S.
Roberts v. FIBA; SFT 4A_460/2008, Dodô v. FIFA & WADA.
15
SFT 4A_358/2009, at 3.2.3.
16
Orelli, at Art. 177 PILA, in Arbitration in Switzerland – The
Practitioner’s Guide, p. 48 et seq.
17
SFT 4A_654/2011; SFT 118 II 353.
18
Rigozzi, Antonio, Le recours contre les sentences du
Tribunal Arbitral du Sport (TAS), Revue de l’Avocat, 5/2008,
p. 219.
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SFT has held that there is no obligation for the arbitral
tribunal to examine separately and in detail all
possible legal grounds of the prayers for relief.19
Also, in case of a request for a specific amount, the
arbitral tribunal does not rule ultra petita if it grants
higher or lower amounts for specific parts of the
claim, as long as the total amount is in harmony with
the total amount requested.20

SFT Control of Respect for the Parties’
Right to be Heard
As to the parties’ right to be heard, Article 182(3)
PILA provides that the parties are free to determine
the arbitral procedure, provided that the arbitral
tribunal ensures equal treatment of the parties and
their right to be heard in adversarial proceedings. The
parties’ right to be heard is respected when, e.g., the
arbitral tribunal has duly taken into consideration all
the parties’ legal and factual submissions which are
relevant to reaching a decision.21 To date, four CAS
awards have been found by the SFT to be in violation
of the parties’ right to be heard. In such cases, the
CAS panel re-hears the case and remedies the
elements violated through the previous award.22

Control of Conformity of CAS Awards
with Public Policy
CAS panels must also respect “widely recognized
values that should according to the prevailing
concepts in [Switzerland] form the basis of every
legal system”.23 Violation of these fundamental
values results in violation of the principle of public
policy. The last ground for appeal in Article 190(2)
PILA includes both substantive and procedural public
policy, such that awards must comply not only with
Swiss but also with international public policy.24
19

SFT 4P.269/2003, at 2.
SFT 4P.54/2006 of 11 May 2006, A., at 2.1.
21
Knoll, at Art. 182 PILA, in Arbitration in Switzerland – The
Practitioner’s Guide, p. 111.
22
E.g., CAS 2005/A/951, Cañas, revised award of 23 May
2007; SFT 4P.172/2006.
23
SFT 132 III 389 at 2.2.3.
20
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The SFT judgments related to CAS awards have
given numerous examples as to what constitutes
public policy, without however giving an exhaustive
list. The SFT has, e.g., held that the principle of strict
liability for doping and the shifting of the burden of
proof to the athlete do not violate public policy.25
Also, questions related to the burden of proof fall
beyond the scope of substantive public policy.26 In a
landmark judgment in the history of the CAS (and
international arbitration in Switzerland, more
generally), the SFT held that a sanction imposed on a
player by FIFA (and confirmed by the CAS) violated
(substantive) public policy and Articles 27-28 Swiss
Civil Code (CC) on excessive commitments because
the athlete was sanctioned for an indefinite period for
not having paid compensation to his former club.27
Procedural public policy is more specific and has a
subsidiary character in that it can only be invoked
when none of the other grounds for annulment can be
applied. Violation of the principle of the res judicata
effect of previous awards falls under procedural
public policy but only the operative part of the award
is covered by the res judicata effect and not the
reasons. The SFT vacated a CAS award based on this
ground where the CAS panel had adjudicated a claim
that had been previously judged by a Swiss state court
according to Article 75 CC. Due to the erga omnes
effect of decisions issued based on Article 75 CC, it
is not possible for members of an association to bring
the same matter again before arbitral tribunals or state
courts and therefore CAS panels should refuse to
entertain such claims.28

24

Von Segesser / Schramm, Concise International Arbitration
(ed. L. Mistelis), 2010, p. 958.
25
SFT 4P.105/2006, at 8.
26
SFT 4A_304/2013.
27
SFT 4A_558/2011, Matuzalem v. FIFA, at 4.3.5.
28
SFT 4A_490/2009, Atlético v. Benfica, at 2.1.
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IV.

Interpretation by the SFT of the
CAS Rules and the Law Applicable
to the Merits of the Dispute

The SFT has also had the opportunity to control,
verify and interpret some of the procedural rules of
the CAS Code through its judgments. By means of
example, the SFT has held that ICAS’s decision not
to grant legal aid (through its legal aid fund) does not
violate the equality of the parties / public policy.29
Furthermore, the SFT has interpreted Article R34 on
the challenge of CAS arbitrators by holding that CAS
arbitrators are not obliged to disclose information that
they reasonably thought that the parties already
knew.30 The SFT has also dealt with the scope and the
evidentiary power of experts (Articles R44.2 and
R44.3) and differentiated between panel- and partyappointed experts.31 In another judgment, the SFT
has held that a CAS award reverting the case back to
the previous instance (under Article R57) is an
interlocutory award which may be attacked before the
SFT only based on Articles 190(2)(a) and (b) PILA.32
Most importantly, the SFT has interpreted Article
R57 and held that there is no “right” to two degrees
of jurisdiction that would constitute a motion to set
aside a CAS award under Article 190(2) PILA.33
Under Article R58 CAS Code (for appeal
procedures), which provides for the law applicable to
the merits of the dispute, the arbitral tribunal applies
the “applicable regulations” and, subsidiarily, “the
rules of law chosen by the parties” or, in the absence
of such a choice, “the law of the country in which the
federation, association or sports-related body which
has issued the challenged decision is domiciled or
according to the rules of law that the Panel deems
appropriate”. The arbitral tribunal is free to apply the
law within this framework and the arbitral award
29

The provision on legal aid is foreseen in Article S6 of the
CAS Code. See 4A_178/2014, Sinkiewitz. See a detailed table
of the CAS Code provisions interpreted by the SFT in
Mavromati / Reeb (fn above), pp. 598-600.
30
SFT 4A_110/2012, Paulissen; see also an interpretation of
the procedure of Article R34 CAS Code in SFT 4A_620/2012,
La Coruña.
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cannot be attacked based solely on the ground that the
arbitral tribunal did not apply the “right law”.
However, the SFT held that this might be an indirect
ground for annulment of an award if, e.g., a panel
issued an award after applying a legal provision
without previously consulting the parties (where the
parties could not have expected the application of this
provision, “effet de surprise”).34

V.

Conclusions

The Swiss arbitration system limits the intervention
of state justice to the strict minimum for evident
reasons of economy of the procedure. Within this
framework, all arbitral awards rendered in
Switzerland are final upon notification. The SFT’s
control is limited to the exhaustively-enumerated
grounds of Article 190(2) PILA and aims mostly at
guaranteeing due process. Furthermore, the SFT’s
control is not ex officio but is exercised only upon the
filing of a motion to set aside a CAS award by the
affected parties, who must establish legal interest.
Notwithstanding the above, the Swiss Federal
Tribunal has been a catalyst in the functioning and
development of the CAS as an arbitral institution
based in Switzerland. The SFT notably has rendered
a series of important judgments drawing the limits of
CAS panels and also interpreting Article 190(2)
PILA and numerous provisions of the CAS Code.

Despina Mavromati is Managing Counsel / Head
of Research and Mediation at the Court of Arbitration
for Sport in Lausanne, Switzerland.

31

SFT 4A_274/2012, Chess Federation.
SFT 4A_6/2014, B. FC v. J. FC.
33
SFT 4A_386/2010; 4A_530/2011; 4A_558/2011;
4A_90/2014.
34
SFT 4A_400/2008; but see SFT 4A_544/2013, at 3.2.2.
32
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Diversity & The Court of Arbitration for Sport
Kabir Duggal and José Manuel Maza
I.

Introduction

International arbitration has experienced substantial
growth in the past few decades, which has led to a
more critical examination of the arbitral regime. One
of the main criticisms of international arbitration is
the lack of diversity. The legitimacy of the system has
been called into question because, even today,
arbitral tribunals are too often “pale, male, and stale.”
Diversity has long been an area of focus for many
professions, including the legal profession. Indeed,
slowly but steadily there has been an increase in the
number of women and racial minorities in the legal
profession, including in international arbitration
practice. Recently, perhaps as a consequence of the
increased focus on diversity, numerous articles on the
subject have been published, and various initiatives
have been undertaken to increase diversity. We are,
however, still a long way from achieving true
diversity.1
This article provides a general overview of diversity
focusing on gender and race in international
arbitration. It then discusses the example of the Court
of Arbitration for Sport (“CAS”), which stands out
due to its unique focus on diversity, particularly in the
2016 Rio Olympics.

1

See, e.g., Lucy Greenwood, C. Mark Baker, Getting a Better
Balance on International Arbitration Tribunals, 28(4)
ARBITRATION INTERNATIONAL (LCIA 2012), p. 653; M.
Goldhaber, Madame La Presidente – A Woman Who Sits as
President of a Major Arbitral Tribunal is a Rare Creature.
Why?, 1 TRANSNATIONAL DISPUTE MANAGEMENT (3)
(July 2004); Profiting from Injustice: How Law Firms,
Arbitrators and Financiers are Fuelling an Investment
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II.

Diversity in International
Arbitration: The Case for
Legitimacy

Professor Thomas Franck famously defined
legitimacy as “that quality of a rule which derives
from a perception on the part of those to whom it is
addressed that it has come into being in accordance
with right process.”2 A frequently utilized
mechanism to increase legitimacy in international
law is the quest for “equitable geographic
representation” in the composition of international
dispute resolution bodies. International arbitration, in
contrast, has no such comparable requirements. This
is due to its reliance on the underlying principle of
party autonomy.
There have been some nascent efforts to promote
diversity in international arbitration. There seems to
be a strong consensus in the global arbitration
community that professionals in the sector ought to
strive for greater diversity in the field. This is despite
the fact that some practitioners argue that inclusion is
a natural process, and that the field must simply wait
for the ranks of diverse arbitration counsel to trickle
into the ranks of arbitrators. However, this “pipeline”
theory ignores the fundamental reason why a
tribunal’s diversity is so significant, and why such
diversity is difficult to attain. Diversity is not merely
valuable to young people, women, and minorities
selfishly desiring to push aside the old guard for their
own professional gains; rather diversity on the
tribunal is crucial to sustain arbitration as a modern,
flexible, and desirable method of dispute resolution.
Arbitration Boom, CORPORATE EUROPE OBSERVATORY
& TRANSNATIONAL INSTITUTE (2012), p. 36 (“Most of
the members of this club are men from a small group of
developed countries.”).
2
Thomas M. Franck, "Legitimacy in the International System,"
in The American Journal of International Law, Vol. 82, No. 4
(Oct. 1988), pp. 705-759.
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Indeed, for arbitration to survive as a global
mechanism for resolving disputes, it is imperative to
have a global, diverse composition of participants.
III.

The Diversity Paradox

Arbitrators usually join an institution’s roster or are
appointed ad hoc by a party and its external counsel
after a long and successful career in the legal field
and, in particular, after holding senior positions at
major law firms, in academia, or as civil servants in
their home countries or international organizations.
Experience is usually weighed as much as knowledge
or reliability. Both institutions and counsel are
necessarily conservative players because they must
protect their own and legitimate interests, and are
usually reluctant to improvise. Institutions and
counsel usually seek out individuals with name
recognition among colleagues in the field. Given this
context, the fact that women and minority lawyers
tend to encounter the same difficulties reaching the
upper echelons of the legal profession as they do
when attempting to enter the legal profession is
significant. Women and minority professionals find
themselves in a more difficult starting position, and
the system is self-perpetuating: you are not going to
3
According to the National Association of Women Lawyers,
women have comprised more than 40% of law school
graduates since the mid-1980s. See Stephanie A. Scharf et al.,
Report of the Eighth Annual NAWL National Survey on
Retention and Promotion of Women in Law Firms (Feb. 2014),
4. In fact, as of 2016, women now make up the majority of
law students. See Elizabeth Olson, Women Make Up Majority
of U.S. Law Students for First Time, NEW YORK TIMES
(Dec. 16, 2016), available at https://nyti.ms/2jANgBi.
4
See National Association for Law Placement (NALP), 2016
Report on Diversity in U.S. Law Firms (Jan. 2017), available
at
http://www.nalp.org/uploads/Membership/2016NALPReporto
nDiversityinUSLawFirms.pdf (noting that, in 2016, women
accounted for 22.13% of U.S. law firm partners); see also
NALP, Women and Minorities Maintain Representation
Among Equity Partners, Broad Disparities Remain (March
2016), available at http://www.nalp.org/0316research?print=Y
(stating that, in 2015, women accounted for 17.4% of equity
partners at U.S. law firms).
5
See NALP, Women and Minorities at Law Firms by Race and
Ethnicity – New Findings for 2015 (Jan. 2016), available at
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get appointed until you have a track record, and you
will not get a track record because of your gender or
race.
Women have long comprised between 45-50% of law
students in the United States,3 but currently make up
only about 22% of partners at large U.S. law firms
and an even smaller fraction of equity partners.4 The
disparity is even more pronounced for racial and
ethnic minority candidates, with some firms not
reporting any minority partners at all.5 Whereas
minority students account for approximately 27% of
law school graduates, minorities account for only
7.52% of partners at major law firms.6 Female
minorities suffer particularly from pipeline leak,
representing a mere 2.55% of law firm partners.7
Women partners are even less represented in
arbitration practices than in the general practice of
law, comprising only 11% of partners in the top
arbitration practices in the world. The absence of
female and minority partners in senior positions, both
in international arbitration and in other legal practices
that feed into arbitrator pools, such as mergers and
acquisitions or energy and construction, exacerbates
the pipeline leak. Diverse candidates have a more
http://www.nalp.org/0116research (reporting on data for all
employers listed in 2015-2016 NALP Directory of Legal
Employers).
6
See NALP, NALP 2015-2016 Diversity Infographic:
Minorities (June 2016), available at
http://www.nalp.org/uploads/Membership/DiversityInfographi
c-Minorities.pdf (stating that minorities made up almost 27%
of law school graduates in the class of 2014, but only 7.52% of
partners at major law firms).
7
See NALP, Women and Minorities at Law Firms by Race and
Ethnicity – New Findings for 2015 (Jan. 2016), available at
http://www.nalp.org/0116research (stating that, in 2015, only
2.55% of partners were minority women); see also NALP,
Women and Minorities Maintain Representation Among Equity
Partners, Broad Disparities Remain (March 2016), available
at http://www.nalp.org/0316research?print=Y
(noting that, in 2015, only 5.6% of equity partners were
racial/ethnic minorities).
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difficult time identifying mentors and role models to
emulate in the arbitration field. Many commentators
cite demanding travel schedules, and the 24-hour
culture of Big Law, and in particular, international
arbitration, as contributors to pipeline leak. The
scarcity of female mentors who have “made it” in
arbitration can lead women lawyers, in particular, to
believe that the travel and time commitments make it
impossible – or at least impracticable – for lawyers
who want to have families to succeed in the field.8
That said, efforts have been made to facilitate gender
and racial diversity in international arbitration, some
of which are discussed below.

ArbitralWomen
ArbitralWomen has existed informally since 1993,
actively since 2000, and officially, as a non-profit
organization, since 2005. An international nongovernmental organization, its primary objective is to
advance the interests of women and promote female
practitioners in international dispute resolution.9
Many initiatives have been promoted by this
organization, and it enjoys observer status at
UNCITRAL Working Group Sessions.

Equal Representation in Arbitration
(ERA) Pledge: A Turning Point in the
History of Arbitration for Gender
Equality10
The Equal Representation in Arbitration (“ERA”)
Pledge was published on May 18, 2016, a date that
marked a historic moment for diversity in
international arbitration. As described by one of its
members, the Pledge is “a call to the international
8

All data were compiled by Bahrain Chamber for Dispute
Resolution “International Arbitration Review,” Vol. 2, Number
2, December 2015.
9
See generally, ArbitralWomen, available at
http://www.arbitralwomen.org/AboutUs.
10
Full text available here: The Pledge, available at
http://www.arbitrationpledge.com/.
11
Mirèze Philippe, Equal Representation in Arbitration (ERA)
Pledge: A Turning Point in the Arbitration History for Gender
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dispute resolution community to commit to increase
the number of female arbitrators on an equal
opportunity basis.”11 The Pledge has already been
signed by more than 1,300 individuals12 and around
70 organizations.

Arbitrator Intelligence
Arbitrator Intelligence, a non-profit, interactive
website, aims to promote transparency, fairness, and
accountability in the selection of international
arbitrators, and to facilitate increased diversity in
arbitrator appointments. By making information
more widely available, Arbitrator Intelligence seeks
to promote a more fair, reliable, and efficient process
for selecting arbitrators. In addition, by providing a
neutral clearinghouse for information regarding
international arbitrators, Arbitrator Intelligence
strives to increase the visibility of newer arbitrators
and accelerate their ability to establish international
reputations. The website ensures that parties can
more readily assess newer arbitrators, and thereby
encourages diversity in the arbitrator pool.13
IV.

Diversity in the CAS

The CAS is an independent institution that provides
services to facilitate the resolution of sport-related
disputes, through arbitration or mediation and by
means of sets of procedural rules adapted to the
specific needs of the sports world. Since November
22, 1994, the Code of Sports-related Arbitration
(hereinafter, “the Code”) has governed the
organization and arbitration procedures of the CAS.
The 70-article Code is divided into two parts: the
Statutes of bodies working for the resolution of
sports-related disputes (articles S1 to S26), and the
Equality, available at
http://kluwerarbitrationblog.com/2016/06/02/equalrepresentation-in-arbitration-era-pledge-a-turning-point-in-thearbitration-history-for-gender-equality/.
12
This information is accurate as of October 12, 2016.
13
See Arbitrator Intelligence, available at
http://www.arbitratorintelligence.org/about/.
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Procedural Rules (articles R27 to R70). Since 1999,
the Code has also contained a set of mediation rules
instituting a non-binding, informal procedure that
offers parties the option of negotiating an agreement
to settle their dispute with the help of a mediator. The
Code thus establishes rules for three distinct
procedures:


the ordinary arbitration procedure;



the appeals arbitration procedure; and



the mediation procedure.

Winter Olympic IFs (AIOWF), chosen from
within or outside their memberships;

There are two classic phases to arbitration
proceedings: written proceedings, involving an
exchange of statements of case, and oral proceedings,
where the parties are heard by the arbitrators,
generally at the seat of the CAS in Lausanne. The
mediation procedure follows the pattern decided by
the parties. Failing agreement on this, the CAS
mediator decides the procedure to be followed.
The CAS has played a pivotal role in promoting
diversity and has made great strides in increasing
both race and gender equality, being one of the
arbitral institutions that has the most diverse
representation in its panels and rosters of arbitrators.
The International Council of Arbitration for Sport
(ICAS) is the supervisory body of the CAS,
safeguarding the independence of the CAS and the
rights of the parties by overseeing the administration
and financing of the CAS.14 As of October 2016, the
ICAS website lists 20 “members,” of which 10 are
women.15 These experienced jurists are appointed for
four-year terms and in the following manner:


four members are appointed by the
International Federations (IFs), viz. three by
the Association of Summer Olympic IFs
(ASOIF) and one by the Association of the

14

See Code: Statutes of ICAS and CAS, s2 (“The purpose of
ICAS is to facilitate the resolution of sports-related disputes
through arbitration or mediation and to safeguard the
independence of CAS and the rights of the parties. It is also
responsible for the administration and financing of CAS.”).
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four members are appointed by the
Association of National Olympic Committees
(ANOC), chosen from within or outside its
membership;



four members are appointed by the
International Olympic Committee (IOC),
chosen from within or outside its
membership;



four members are appointed by the 12 ICAS
members listed above, after appropriate
consultation with a view to safeguarding the
interests of the athletes; and



four members are appointed by the 16 ICAS
members listed above, chosen from among
personalities independent of the bodies
designating the other members of the ICAS.

The institution’s commitment to diversity is similarly
reflected in the leadership of the CAS’ two standing
Divisions – the Ordinary Arbitration Division and the
Appeals Arbitration Division. As of December 2016,
both are headed by women. Specifically, Ms. Carole
Malinvaud serves as President of the Ordinary
Arbitration Division and Ms. Corinne Schmidhauser
serves as President of the Appeals Arbitration
Division.16
In addition to the two standing Divisions of the CAS,
the institution also establishes Ad Hoc Divisions to
resolve sports-related disputes arising during the
Olympic Games by applying the CAS Arbitration
Rules for the Olympic Games. Such tribunals also
have been established for the Commonwealth Games,
Union of European Football Associations (UEFA)
European Football Championships, FIFA World Cup
and other major sporting events.

15

Available at http://www.tas-cas.org/en/icas/members.html.
See List of ICAS Board Members, available at
http://www.tas-cas.org/en/icas/the-board.html.

16
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Like the ICAS, the Rio Olympics Ad Hoc Division
also achieved gender parity. Indeed, the Ad Hoc
Division had a female Co-President (Justice Ellen
Gracie Northfleet) in addition to a male President
(Mr. Michael Lenard), and of its 12 arbitrators, six
were female and six were male. 17
In Rio, for the first time in the history of the Olympic
Games, the CAS was in charge of doping-related
matters arising on the occasion of the Games, as a
first-instance authority. To complement the Ad Hoc
Division (which has been constituted for every
Olympic Games since the 1996 Summer Olympics in
Atlanta), a new Anti-Doping Division was
established for the Olympic Games in Rio, to conduct
proceedings and to issue decisions relating to alleged
violations of anti-doping rules. Final decisions
rendered by the Anti-Doping Division were
appealable to the Ad Hoc Division in Rio or to the
CAS in Lausanne after the end of the Olympic
Games. Although the Anti-Doping Division for the
Rio Olympics did not reflect gender parity (one
female to five males), its President was a woman (Ms.
Carole Malinvaud).
The CAS is currently trying to increase the overall
number of CAS arbitrators who are women and is
also actively working on increasing the number of
arbitrators who were athletes that have competed at
an international level.
Therefore, the CAS’ efforts vis-à-vis gender diversity
are virtually unprecedented.
Below is a detailed chart including all of the CAS’
arbitrators, gleaned from its general list (which
includes the universe of its arbitrators), divided by
region and gender. This chart has been put together
17

Announcing the composition of the Ad Hoc Division for the
2016 Summer Olympics, the CAS explained: “In selecting the
arbitrators for the Rio 2016 Games ad hoc division, the ICAS
ensured that all regions of the world have been considered, and
that the selection of arbitrators is representative of the athletes
taking part in the Rio 2016 Games. The ICAS notes that 46%
of the athletes will be female (a figure which is expected to
increase to 50% in Tokyo 2020), and accordingly, it has, for
the first time taken the deliberate decision to recognize gender
equality among the arbitrators appointed to comprise the Rio
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by the authors and compiles data from the CAS
website (as of June 2016).
Table 1: List of CAS arbitrators by region and
gender:18
Region

Countries

Arbitrators

Men

Women

Africa

23

23

23

0

3

54

44

10

3

3

3

0

8

18

18

0

West Asia

5

8

8

0

East Asia

10

28

24

4

Europe

32

190

170

20

Oceania

3

28

24

4

Total

87

352

314

38

North
America
Central
America
& The
Caribbean
South
America

The CAS’ general list of arbitrators is composed of
352 members from eight different regions covering
the entire globe. Out of these 352 members, 314 are
men and 38 are women. As a general matter, the
numbers seem low both for gender and for
race/ethnicity and/or national origin.

2016 Games ad hoc division.” See CAS Media Release, “Rio
2016 Olympic Games – Preparations for the Court of
Arbitration for Sport (CAS) Ad Hoc Division at the Rio 2016
Games Are Underway” (Dec. 7, 2015), available at
http://www.tascas.org/fileadmin/user_upload/Media_Release_Rio_2016_ad_
hoc.pdf.
18
See the link for further information:
http://www.tas.cas.org/fileadmin/user_upload/Liste_des_arbitr
es_par_nationalite__2016_JUN_.pdf.

Page | 26

CAS & Lex Sportiva

Further, more difficulties are encountered when
examining women acting as arbitrators from certain
regions (mainly Central America and The Caribbean,
South America, West Asia, and Africa). From the
table above, it is evident that the pale, male, and stale
paradigm persists within the CAS. However, we
cannot ignore the improvements that the arbitral
institution is currently pushing. In particular, one
must remember the institution’s efforts, such as the
fact that the Ad Hoc Division for the recent Olympic
Games in Rio was composed of 50% women – a
remarkable achievement and a demonstration of the
CAS’ efforts to improve gender equality.
V.

Conclusion

Diversity in international arbitration remains a goal
that all dispute resolution lawyers must strive for,
both because it is worthwhile and admirable, but also
because it adds to the field’s legitimacy. The CAS has
recognized the importance of diversity, and its
efforts, particularly in the Rio 2016 Olympics, have
been extraordinary. It is hoped that the CAS will
continue its efforts in making even greater strides
when it comes to diversity, and that other institutions
and lawyers will soon follow suit.

Kabir Duggal is a Senior Associate in Baker &
McKenzie’s New York office, a Lecturer-in-Law at
Columbia Law School, and the Managing Editor of
Columbia’s The American Review of International
Arbitration.
José Manuel Maza is an Associate in Baker &
McKenzie’s Madrid office.
The opinions expressed herein are those of the
authors and do not represent the views of Baker &
McKenzie LLP or its clients.
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The Rio 2016 Olympic Games Pro Bono Arbitration
Counsel Program
Joaquim de Paiva Muniz, Rodrigo Garcia da Fonseca, and Ricardo Loretti Henrici
In the world of sports, conflicts are resolved before
the Court of Arbitration for Sport (CAS), seated in
Lausanne, Switzerland. The rulebook everyone has to
follow is its Code of Sports-related Arbitration.
The superstars of sport and the most powerful
National Olympic Committees can afford lawyers if
the need arises. Some even bring their own lawyers
to the host city and have them standing by during the
Games. However, the Olympic Games are truly
universal, and many competing nations and most
athletes do not have the means to represent
themselves in such a specialized setting, abroad, and
particularly on such short notice.

I.

The Rio Olympics Pro Bono Team

With this situation in mind, and given the importance
of conflict resolution in the Olympic context, a team
of local pro bono lawyers was organized to assist
athletes during the Rio 2016 Games. The Arbitration
Commission of the Rio de Janeiro Bar Association
gathered a group of lawyers specialized in arbitration
with the mission of working pro bono for
unrepresented athletes or federations before the CAS
Ad Hoc and Anti-Doping Divisions. The list of the 24
lawyers involved in this initiative can be seen at the
website of the Rio de Janeiro Bar Association:
http://www.oabrj.org.br/noticia/101088-legadojuridico-advogados-ja-atuam-como-voluntarios-nosjogos-olimpicos-.
The selection of the 24 lawyers was by invitation.
Complete fluency in English and/or French, the two
official languages of the CAS, was mandatory. These
lawyers would have to interview clients, review
evidence, draft papers and hold hearings in a very
short timeframe and all this work would be in English
or French. Experience in arbitration was also a very
important factor, so that they would not have to learn
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everything from scratch. Preference was given to the
younger generation, lawyers in their 20s and 30s.
Involvement in this project meant a commitment to
make oneself available and to be able to work hard
during the Olympic Games, so anyone planning to
travel or to take time off or who had a tight schedule
could not participate. Fortunately, the Arbitration
Commission of the Rio de Janeiro Bar Association
was able to assemble a group of exceptionally
talented and qualified lawyers, who performed
outstandingly in the cases they worked on.
During the first quarter of 2016, months before the
Opening Ceremony in the iconic Maracanã Stadium,
the Rio de Janeiro Bar Association organized various
training sessions for the lawyers who would work pro
bono during the Games. With the help of the CAS, a
local specialized law firm (Bichara e Motta
Advogados) and the CBMA (Brazilian Center of
Mediation and Arbitration), a number of seminars
and lectures were held with the participation of staff
and arbitrators from the CAS and lawyers with
experience in CAS arbitrations, so that the pro bono
lawyers could acquaint themselves with the
peculiarities of sports arbitration and understand the
cases that were arbitrated before the Ad Hoc Division
in past Olympic Games.
The Rio de Janeiro Bar Association’s pro bono team
was divided into four groups, with six lawyers per
group. Lawyers had to be available at all times
throughout the period of jurisdiction of the CAS Ad
Hoc and Anti-Doping Divisions, a timeframe of four
weeks. One of the four groups remained on call each
week to ensure full availability. The three
coordinators of the team were each responsible for
one of the first three weeks, and all coordinators
worked together for the last week. Experience from
past Games showed a higher number of cases early
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on and close to the end, a pattern that was repeated in
Rio.

II.

The Pro Bono Team’s Cases

During the Games, the pro bono team ended up acting
in four cases, representing athletes from South Sudan,
Vanuatu, China and Kyrgyzstan. The work could
hardly be more international.
The first case worked on by the pro bono team dealt
with the nomination of Mangar Makur Chuot Chep,
who was to compete for South Sudan in the men’s
200m running event. The South Sudan Athletics
Federation nominated Mr. Chep to be one of its
representatives in Rio. However, the country’s
National Olympic Committee ultimately did not
include his name on its list, and instead listed female
sprinter Margret Hassan (for a different event), even
though she was not the country’s fastest female
sprinter and her athletic performance in the 12
months before the Olympic Games did not match that
of Mr. Chep. The Secretary General of South Sudan’s
National Olympic Committee admitted in the press
that the replacement was due to the fact that Ms.
Hassan was the star of a TV commercial for a major
multinational corporation.
As a result of not being listed by his National
Olympic Committee, Mr. Chep’s South Sudanese
Olympic Committee credentials were withdrawn and
he could not travel to Rio de Janeiro. On July 31,
2016, less than one week before the Opening
Ceremony of the Games, Mr. Chep, who was still in
Australia, where he lives, filed a complaint on his
own by email and then contacted the pro bono team
by telephone. A group of nine lawyers worked on the
case, and after a five-hour hearing at the CAS’s
headquarters in Rio, including oral arguments and the
examination of witnesses, including Mr. Chep's
testimony by telephone, his case was eventually
dismissed. The arbitral tribunal found that under the
applicable rules the National Olympic Committee
had discretion to select the athletes that would
compete and had not abused its discretion. The whole
case, a consolidation of two arbitrations (CAS OG
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16/05 and 16/07), took a total of 83 hours and 30
minutes, from start to finish.
In a second case that was handled by the same group
of lawyers, because it arose in the same week they
were on duty, the pro bono team represented a beach
volleyball female duo from Vanuatu, in the Pacific
Ocean. The case revolved around the Vanuatu
players’ claim to replace an Italian team because an
athlete from an Italian double had tested positive for
doping, a result that was confirmed on August 3,
2016. The Vanuatu team was the next team in the
Olympic rankings. The pro bono team acted within a
few hours. The first contact from the Vanuatu
representative was made at 11:00 p.m. on August 4.
The submission was drafted through the night and
filed at 5:30 a.m. on August 5, given that the athletes
had to immediately fly from Vanuatu to Rio to
compete if they succeeded before the CAS. The sole
arbitrator determined that the Italian athlete who
tested positive could be replaced by another Italian
national, and the Vanuatu case was also dismissed.
The decision was issued less than four hours after the
submission, illustrating the impressive response time
of the CAS Ad Hoc Division.
The two other cases the pro bono lawyers were
involved in were related to doping. Chinese swimmer
Xinyi Chen, who won 4th place in the women’s 100m
butterfly, was disqualified following a positive
doping test. She voluntarily agreed to her
disqualification and to a provisional suspension in a
hearing before the CAS Anti-Doping Division she
attended without counsel. Her trainer then contacted
the pro bono team, and a group of 10 lawyers was
assigned to the case. Within a couple of days the
lawyers drafted papers, tested numerous samples in
local laboratories, interviewed and hired experts from
Brazil, China and the USA, and attended a hearing
that lasted eight hours, including the examination of
its own experts and those of WADA, the international
anti-doping organization. Her disqualification from
the Olympics stood, but the suspension from other
competition was lifted pending a new analysis of the
situation by the international swimming federation,
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FINA, so Chen is able to continue to compete in the
meantime (CAS OG AD 16/05).
The last case came up very late, when the
coordinators of the pro bono team were contacted by
phone the night before the Closing Ceremony, in the
middle of the celebrations for Brazil’s men soccer
gold medal. Weightlifter Izzat Artykov of
Kyrgyzstan, the bronze medalist in the 69kg
category, tested positive for doping, was disqualified
and had his medal removed. Considering the CAS Ad
Hoc Division would be dissolved the following day,
and the athlete was already back in his country in
Asia, there was no time to secure a hearing in Rio.
The pro bono lawyers filed an appeal the next day, a
Sunday, the last day of the Olympics, to make sure
the athlete’s rights were preserved, but his case was
referred to the regular standard proceedings of the
CAS in Lausanne, and the pro bono lawyers had no
further involvement in his case (CAS OG AD 16/07).

Joaquim de Paiva Muniz, Rodrigo Garcia da
Fonseca and Ricardo Loretti Henrici are
attorneys based in Rio de Janeiro and admitted to
practice in Brazil. All three are officers of the
Arbitration Commission of the Rio de Janeiro Bar
Association and directors of the Brazilian Center of
Mediation and Arbitration (www.cbma.com.br).
They were the coordinators of the Rio 2016 Olympics
Pro Bono Arbitration Counsel Program.

Cases before the CAS Ad Hoc Division and the AntiDoping Division during the Olympic Games are
tough by nature. They are frequently about an athlete
challenging a prior decision of some well-recognized
body (his/her own committee or an international
federation, for example). These cases are always
uphill battles to be prepared and argued in a hurry,
which is not easy at all. For the group of Brazilian
lawyers who had the opportunity to take part in the
pro bono program and appear before the CAS Ad Hoc
Division and Anti-Doping Division during the Rio
2016 Games, it was all a truly amazing and unique
experience.
The Arbitration Commission of the Rio de Janeiro
Bar Association is proud to have organized this pro
bono program. It delivered high-quality professional
services to athletes in need, and it also left a true
Olympic legacy among local practitioners who had
the chance to be trained and get acquainted with
sports arbitration at its best. The Summer Olympic
Games will move to Tokyo in 2020, but in the
meantime a new generation of lawyers from Rio de
Janeiro will be ready and able to enter the new,
exciting and growing market of sports arbitration.
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Arbitrating Anti-Doping Disputes in Professional
Tennis
Andrew B. Loewenstein and Peter R. Shults
I.

Introduction

On January 26, 2016, after losing to Serena Williams
in the quarterfinals of the Australian Open, Russian
tennis star Maria Sharapova was drug tested pursuant
to the rules of the International Tennis Federation
(ITF). Sharapova’s sample tested positive for
Meldonium, a substance that became prohibited less
than a month earlier, on January 1, 2016. On June 6,
2016, a three-member tribunal appointed by the ITF
suspended Sharapova from participating in
professional tennis tournaments for two years. The
ruling hit the tennis world by storm and made
international headlines. Sharapova admitted that she
used Meldonium but contested her suspension,
appealing the ITF tribunal’s ruling to the Court of
Arbitration for Sport (CAS). On October 4, 2016, the
CAS, after finding that Sharapova was not at
significant fault for her anti-doping violation,
reduced her suspension to 15 months.
Sharapova arbitrated her anti-doping dispute with the
ITF through all adjudicative levels available to
professional tennis players: an ITF Review Board,
which reviews a player’s positive test for a prohibited
substance and makes an initial determination as to
whether the player has committed an anti-doping
violation; an Independent Tribunal, which conducts
proceedings, determines whether the player has
committed a violation, and decides the length (if any)
of the player’s suspension; and ultimately, the CAS,
which has final authority to decide whether players
have committed anti-doping violations and to impose
disciplinary measures.

professional tennis players are subject and as a lens
through which to examine the process for
adjudicating anti-doping disputes in professional
tennis.

II.

The Anti-Doping Rules

The ITF is the governing body of professional tennis.
Players who compete in professional tournaments are
subject to the 240 pages of drug-testing policies and
procedures found in the ITF’s Tennis Anti-Doping
Programme 2016. The Anti-Doping Programme sets
out a player’s anti-doping responsibilities; defines
anti-doping violations; lists prohibited substances
and methods; and explains the process for applying
for a therapeutic use exemption that allows use of an
otherwise prohibited substance. The Anti-Doping
Programme also establishes the methods for drug
testing and sample analysis, imposes confidentiality
rules, and provides an adjudication process for
disputes.
The Anti-Doping Programme mandates that it is the
“sole responsibility of each Player . . . to acquaint
him/herself” with all of its requirements.1 These rules
are complex. The Anti-Doping Programme is
implemented “pursuant to the mandatory provisions”
of the World Anti-Doping Code and incorporates
“the Anti-Doping Rule Violations identified” therein,
“based on the List of Prohibited Substances and
Prohibited Methods” maintained by the World AntiDoping Agency (WADA). Players must thus be
familiar with both the World Anti-Doping Code and
List of Prohibited Substances and Methods, in
addition to the ITF’s Anti-Doping Programme.

This article uses Sharapova’s case to illustrate the
anti-doping rules and testing protocols to which
1

International Tennis Federation, Tennis Anti-Doping
Programme 2016 art. 1.12.1 (“Anti-Doping Programme”),
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available at
http://www.itftennis.com/media/224382/224382.pdf.
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Players may be tested in and out of competition, and
many must provide daily or hourly whereabouts
information to the agency in charge of testing. A
player may be subject to testing by both WADA and
by the player’s National Anti-Doping Agency, which
may have different requirements. An American
player, for instance, may be subject to testing by
WADA and the U.S. Anti-Doping Agency.
Players found to have committed anti-doping
violations may lose prize money, have results
disqualified, and forfeit ranking points. Most
significantly, they face lengthy suspensions, the
duration of which is determined by the type of antidoping violation and the player’s degree of fault. If,
for instance, the violation involves a “Specified
Substance”2 and the player can establish No
Significant Fault or Negligence, the period of
ineligibility is between none and two years,
depending on the player’s degree of fault. If the
violation does not involve a Specified Substance,
even if a player can establish No Significant Fault or
Negligence, the “period of Ineligibility may not be
less than one-half of the period of Ineligibility
otherwise applicable.”

III.

The Adjudication Process

The ITF Review Board

determines that the player has committed an antidoping violation, it sends the player a Notice of
Charge that lists the alleged violation, the
consequences, and the player’s rights (including the
right to respond to the charge).

The ITF Independent Tribunal
If the player does not admit to the anti-doping
violation or does not submit to the full consequences
for the violation, the dispute is referred to an
Independent Tribunal, the members of which are
selected by the ITF. The player also is provisionally
suspended unless he or she can show cause for why a
provisional suspension should not be imposed. The
Tribunal conducts a hearing in which each side may
submit evidence and call witnesses. The Tribunal is
not bound by judicial rules regarding the
admissibility of evidence. The ITF bears the burden
of proving that the player committed an anti-doping
violation “to the comfortable satisfaction of the
Independent Tribunal, bearing in mind the
seriousness of the allegation that is made.” This
standard is “greater than a mere balance of
probability but less than proof beyond a reasonable
doubt.” Within 14 days after the hearing’s
conclusion, the Tribunal must issue a written decision
setting out its findings as to whether the player
committed an anti-doping violation and, if so, the
punishment. Subject to an appeal to the CAS, the
Tribunal’s ruling is full, final, and binding on all
parties.3

When a player tests positive for a prohibited
substance, a three-member ITF Review Board
determines such matters as whether the player has a
valid therapeutic use exemption that covers the
prohibited substance; whether the player has applied
for a retroactive therapeutic use exemption or may
want to do so; and whether there was a departure from
the International Standard for Testing that may have
caused the positive test. If the Review Board

The parties may appeal an Independent Tribunal’s
decision exclusively to the CAS.4 An appeal must
commence within 21 days from the date of receipt of
the Tribunal’s decision.5 The CAS’s jurisdiction is

2

4

All prohibited substances are Specified Substances except (a)
anabolic agents and hormones and (b) stimulants and hormone
antagonists and modulators, as identified on the Prohibited
List. Id. art. 3.4.
3
Id. arts. 7-8.
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If the parties agree, charges asserting anti-doping violations
may be heard directly by the CAS without first being heard by
an Independent Tribunal. Id. art. 8.9.
5
The World Anti-Doping Agency has a longer deadline in
which it can appeal. Id. art. 12.5.2.
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based on Rule 47 of its Code of Sports-related
Arbitration, which states that “[a]n appeal against the
decision of a federation, association or sports-related
body may be filed with the CAS if the statutes or
regulations of the said body so provide.” In an appeal
of a Tribunal’s decision, English law governs
subsidiarily to the Anti-Doping Programme’s rules
and regulations,6 the CAS’s Code of Sports-related
Arbitration applies, and the scope of review includes
all issues relevant to the matter. The CAS does not
need to give deference to the Tribunal’s decision,
and, as in Sharapova’s case, it has often imposed
shorter suspensions than have Tribunals. Prior to its
decision in Sharapova’s case, the CAS, for instance,
reduced tennis players’ suspensions from 18 to 12
months;7 from nine to four months;8 from 12 to eight
months;9 and from 24 to 15 months.10 The CAS’s
decision is final and binding.11

IV.

Sharapova’s Anti-Doping Dispute

Sharapova’s History with Meldonium
On March 2, 2016, Sharapova received a Notice of
Charge from the ITF that she presumptively had
committed an anti-doping violation by testing
positive for Meldonium, a substance that became
prohibited on January 1, 2016. According to the
ITF’s
subsequently-constituted
Independent
Tribunal, which heard witness testimony and
reviewed evidence presented by the parties,
Sharapova began taking Meldonium through one of
its brand names, Mildronate, in 2006 on the advice of
Dr. Anatoly Skalny. The Tribunal found that
Mildronate generally is prescribed by cardiologists to
treat ischemic heart disease and cerebrovascular
disorders and that it “acts as a metabolic modulator”

6

In her appeal to the CAS, Sharapova argued that Swiss law
governed, but the CAS, following Article 12.6.4 of the AntiDoping Programme, held that English law governs,
subsidiarily to the Anti-Doping Programme’s rules and
regulations. See Sharapova v. ITF ¶ 72 (CAS 2016/A/4643).
7
Troicki v. ITF (CAS 2013/A/3279).
8
Cilic v. ITF (CAS 2013/A/3327).
9
Kendrick v. ITF (CAS 2011/A/2518).
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to enhance an athlete’s performance by positively
affecting energy, metabolism and stamina.12
The Tribunal determined that, at the age of 18,
Sharapova had visited Dr. Skalny because she had
frequent cold-related illnesses, tonsil issues, and
upper abdomen pain. Dr. Skalny concluded
Sharapova had a mineral metabolism disorder,
insufficient nutrient supply, and other abnormalities,
and he recommended a regime of 18 medications and
supplements, including Mildronate. By 2010, on Dr.
Skalny’s recommendation, Sharapova was taking 30
substances. Although the Tribunal critiqued Dr.
Skalny’s recommendation that Sharapova take
Mildronate even though she did have not have a
cardiac condition, it found “no basis for criticising”
her decision “to accept and act upon the clinical
judgment of a reputable expert in the field of mineral
imbalances.” The Tribunal concluded that Sharapova
“did not seek treatment from Dr. Skalny for the
purpose of obtaining any performance enhancing
substances, but for the treatment of her recurrent viral
illnesses.”13
At the end of 2012, Sharapova stopped seeing Dr.
Skalny. She retained a nutritionist, and although she
ceased following the 30-substance-regime that he had
recommended, she continued to take Mildronate.
The Tribunal found that Sharapova “did not seek any
advice about the therapeutic need to continue using
Mildronate,” did not inform her nutritionist that she
was taking Mildronate, and did not disclose her use
of Mildronate to the medical practitioners who
treated her between 2012 and 2015, except to the
team doctor of the Russian Olympic Team. Nor, the
Tribunal found, did she inform her coach, trainer,
physiotherapist, nutritionist, or the doctors she
consulted through the Women’s Tennis Association.
10

Kutrovsky v. ITF (CAS 2012/A/2804).
Anti-Doping Programme art. 12.6.7.
12
ITF v. Sharapova, ITF Independent Tribunal, ¶¶ 1-20 (June
6, 2016).
13
Id. ¶¶ 15-25.
11
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By the end of 2015, Sharapova was continuing to take
500 mg of Mildronate on match days.14

Absence of a Therapeutic Use
Exemption
Under the Anti-Doping Programme, the presence of
a prohibited substance in a player’s sample
constitutes an anti-doping violation unless the player
has a therapeutic use exemption that allows use of the
substance to treat a diagnosed medical condition.
Sharapova did not have a therapeutic use exemption
for Meldonium. Nor did she argue to the Independent
Tribunal or to the CAS that she should have received
a retroactive exemption after testing positive for the
substance, which can be granted when the ITF and
WADA agree that “fairness” so requires.15 Thus,
Sharapova was determined to have committed an
anti-doping rule violation under Article 2.1 of the
Anti-Doping Programme.16

Significant Fault or Negligence
Meldonium is not a “Specified Substance” under the
Anti-Doping Programme. For a first anti-doping
violation concerning a non-Specified Substance, a
player is suspended for four years “unless the Player
or other Person establishes that the Anti-Doping Rule
Violation was not intentional.” If so, the player is
suspended for two years. Additionally, if the player
establishes that he or she does not bear significant
fault or negligence, the suspension may be further
reduced to a minimum of one year. Players who
establish they bear no fault or negligence are not
suspended.

intentionally committed an anti-doping violation.
The main issue was thus whether Sharapova could
establish that she did not have significant fault or
negligence, which would allow her suspension to be
reduced to less than two years.
Sharapova argued that she did not bear significant
fault or negligence because the ITF had failed to warn
her properly that Meldonium had been added to the
2016 Prohibited List. The Tribunal disagreed. Article
3.1.2 of the Anti-Doping Programme provides that it
is “the responsibility of each Player and each Player
Support Personnel to be familiar with the most
current version of the Prohibited List.” Although
Article 3.1.3 states that “the ITF shall take reasonable
steps to publicise any amendments made by WADA
to the Prohibited List” and Article 4.1 of the World
Anti-Doping Code imposes on the ITF the duty to
“take appropriate steps to distribute” the Prohibited
List, the Tribunal concluded that the ITF had fulfilled
these obligations by, on December 7, 2015,
publishing on its website WADA’s summary of
modifications to its Prohibited List and by
publicizing the full 2016 Prohibited List via its
website and on wallet cards which it distributed to
players.17

The Independent Tribunal concluded that Sharapova
did not know in January 2016 that Meldonium had
become a prohibited substance and that she had not

The Tribunal also rejected Sharapova’s argument that
she did not bear significant fault or negligence
because she had taken reasonable steps to ascertain
that Mildronate was not on the Prohibited List.18 In
particular, Max Eisenbud, Sharapova’s manager and
a Vice President of IMG (a major sports management
firm), testified that in 2013 he assumed responsibility
for checking Sharapova’s medications and
supplements against the Prohibited List and that each
year he printed a copy that he took with him on
vacation to the Caribbean in November, where he
checked Sharapova’s medications and supplements

14

16

Id. ¶¶ 26-31.
Anti-Doping Programme art. 3.5.2; see also id. app’x 4, pt.
2. If the retroactive therapeutic use exemption is granted, it is
as though the player had the exemption at the time of the
positive drug test, such that no anti-doping rule violation for
the covered substance(s) is deemed to have occurred. Id. art.
7.5.2.
15
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The CAS’s award noted that Sharapova requested a
therapeutic use exemption but that the ITF rejected the request,
which “in part precipitated her appeal.” Sharapova v. ITF ¶ 93
(CAS 2016/A/4643).
17
ITF v. Sharapova, ITF Independent Tribunal, ¶ 83.
18
Id. ¶ 85.
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against the Prohibited List. He testified that in
November 2015 he did not travel to the Caribbean
and thus did not review the 2016 Prohibited List.
The Independent Tribunal refused to credit this
explanation:
The tribunal is not required to accept evidence
which it finds wholly incredible. The idea that a
professional manager, entrusted by IMG with the
management of one of its leading global sporting
stars, would so casually and ineptly have checked
whether his player was complying with the antidoping programme, a matter critical to the
player’s professional career and her commercial
success, is unbelievable.19
In determining Sharapova’s degree of fault, the
Independent Tribunal gave weight to the fact that,
between October 22, 2014, and January 26, 2016,
Sharapova had completed seven doping control forms
that required her to list “any prescription/nonprescription medications or supplements, including
vitamins and minerals” which she had taken over the
prior seven days. Sharapova had not disclosed her use
of Mildronate on these forms even though, according
to the Tribunal, the evidence indicated that on at least
four occasions she had taken Mildronate within the
seven-day period. The Tribunal declined to accept her
explanation that she had understood the form to
require her to list only medications or supplements
that she had taken on each of the prior seven days,
holding that “[t]he wording of the doping control
form was clear and could not reasonably be
misunderstood” and that she “must have known that
taking a medication before a match, particularly one
not currently prescribed by a doctor, was of
considerable significance.” The Tribunal concluded
that she had made a “deliberate decision, not a
mistake,” and that her concealment “was a very
serious breach of her duty to comply with the rules.”
It thus held that Sharapova was unable to prove “that
she exercised any degree of diligence, let alone
19
20

Id. ¶ 61.
Id. ¶¶ 89-92.
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utmost caution, to ensure that her ingestion of
Mildronate did not constitute a contravention.” The
Tribunal imposed the full two-year suspension for an
unintentional anti-doping violation.20

The Decision of the Court of Arbitration
for Sport
Sharapova exercised her right to appeal the
Independent Tribunal’s decision to the CAS. In such
appeals, the CAS observed, it is “not bound by the
findings of the Tribunal, however well reasoned they
are,” and the CAS “has full power to examine de novo
the Player’s actions, and the evidence before it, in
order to verify whether the Player’s plea of [no
significant fault], dismissed by the Tribunal, is
grounded or not.”21
In conducting its de novo review, the CAS held that,
“except as otherwise specifically indicated,” it “has
determined that it does not agree with many of the
conclusions of the Tribunal.” In particular, the CAS
disagreed with the Tribunal’s conclusion that
Sharapova bore significant fault for her anti-doping
violation. The CAS determined that, even though
Article 2.1.1 of the Anti-Doping Programme
mandates that it is the player’s “personal duty to
ensure that no Prohibited Substance enters his/her
body,” Sharapova could delegate this responsibility
to someone else. The CAS found that Sharapova’s
delegation of this responsibility to Eisenbud was
reasonable in light of his senior position at IMG. It
also found that Sharapova justifiably had a reduced
perception of the risk that Meldonium was a
prohibited substance because (1) she had been taking
the drug for 10 years without any anti-doping issue;
and (2) the ITF had not specifically warned players
about the change in status of Meldonium. For these
reasons, the CAS held that Sharapova did not bear
significant fault or negligence for her anti-doping
violation.22

21
22

Sharapova v. ITF ¶ 63 (CAS 2016/A/4643).
Id. ¶¶ 78-94.
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The CAS could have reduced Sharapova’s
suspension to as little as 12 months. Instead, it held
that Sharapova’s fault was greater than the minimum
degree of fault within the no-significant-fault-ornegligence zone because Sharapova did not discuss
with Eisenbud how to ensure that she was meeting
her anti-doping obligations and did not monitor
Eisenbud’s actions in taking on this responsibility.
The CAS also noted that Sharapova did not disclose
her use of Meldonium on the anti-doping control
forms she filled out. In contrast to the Tribunal, the
CAS emphasized that Sharapova “did not endeavor
to mask or hide her use of Mildronate and was in fact
open about it to many in her entourage.” The CAS
made clear that Sharapova’s case “was not about an
athlete who cheated,” and “under no circumstances”
could Sharapova “be considered to be an ‘intentional
doper.’”23 The CAS thus determined that, in the
circumstances, a 15-month suspension was
appropriate.24

V.

Observations

Sharapova’s is the most high-profile anti-doping case
in tennis to date, but it is not the only one where
significant discipline has been imposed for an
unintentional violation.25 The consequences for such
unintentional violations are severe. In addition to
reputational harm, lost prize money, and the inability
to compete, suspensions can have other significant
financial consequences. Sharapova, for example, is
reported to have lost tens of millions of dollars in
endorsements.26
Sharapova’s case highlights the importance of
undertaking the significant effort that complying with
the ITF’s anti-doping rules requires. Although the
ITF published the 2016 Prohibited List and the
summary of modifications on its anti-doping website,
and it sent Sharapova and other players emails with
23

Id. ¶¶ 100-01.
Id. ¶¶ 95-98.
25
See, e.g., Cilic v. ITF (CAS 2013/A/3327) (glucose powder);
Troicki v. ITF (CAS 2013/A/3279) (failure to consent to blood
24
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links to the website, it did not highlight those links or
explain the changes that had been made in the 2016
Prohibited List. Thus, to learn that Meldonium had
been added, a player such as Sharapova would need
to visit the ITF’s anti-doping website and review the
myriad generic substances listed there to find
Meldonium. The player would also have to review
the summary of modifications to the 2016 Prohibited
List to learn that Mildronate contains Meldonium.
Players may delegate compliance-related tasks, but
doing so does not absolve them of their own
responsibility. To protect themselves, they should, at
a minimum, ensure that the person to whom they
assign responsibility is a reasonable choice and take
actions to supervise and direct that person’s actions.
The most elite players in professional tennis have
advisors to help them comply with the anti-doping
rules and procedures. The vast majority of
professional players, however, do not have such an
entourage. They must therefore navigate this
regulatory system alone, with potentially careerending consequences for even unintentional
violations of its complex rules.

Andrew B. Loewenstein is a Partner with the
International Litigation and Arbitration Department
of Foley Hoag LLP in Boston, Massachusetts, where
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Centre for Settlement of Investment Disputes, the
Permanent Court of Arbitration, and the courts of the
United States, and before arbitral tribunals
constituted under various institutional rules. He also
defends individuals and companies in governmental
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testing); Kendrick v. ITF (CAS 2011/A/2518) (medication for
jet lag).
26
Lara O’Reilly, Maria Sharapova Is Losing Sponsorship
Deals Worth Tens of Millions of Dollars After Her Failed
Drug Test, BUSINESS INSIDER (Mar. 8, 2016).
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Dutee Chand v. Athletics Federation of India & the
International Association of Athletics Federations
CAS Case Note
Raphaëlle Favre Schnyder
I.

Introduction

When is a female athlete not female enough for
women’s competition, and who gets to decide this
thorny question of fairness in sports? The case of
Dutee Chand v. Athletics Federation of India (“AFI”)
& The International Association of Athletics
Federations (“IAAF”) concerns a challenge by Ms.
Dutee Chand to the validity of the IAAF Regulations
Governing
Eligibility
of
Females
with
Hyperandrogenism to Compete in Women’s
Competition
(the
“Hyperandrogenism
1
Regulations”) .
The
Hyperandrogenism
Regulations
place
restrictions on the eligibility of female athletes with
high levels of naturally-occurring (endogenous)
testosterone to participate in competitive athletics. In
particular, pursuant to Article 6.5 of the
Hyperandrogenism Regulations, an Expert Medical
Panel shall recommend that an athlete “is eligible to
compete in women’s competition if: (i) she has
androgen levels below the normal male range; or (ii)
she has androgen levels within the normal male range
but has an androgen resistance such that she derives
no competitive advantage from having androgen
levels in the normal male range.”2 For the purposes
of Article 6.5, androgen levels are measured by the
levels of Total Testosterone in serum. Normal male
range Total Testosterone levels are ≥10 nmol/L.

1

IAAF Regulations Governing Eligibility of Females with
Hyperandrogenism to Compete in Women’s Competition,
dated 1 May 2011.
2
Hyperandrogenism Regulations Art. 6.5: The Expert Medical
Panel shall recommend that the athlete is eligible to compete in
women’s competition if: (i) she has androgen levels below the
normal male range; or (ii) she has androgen levels within the
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In this case, Ms. Chand challenged the
Hyperandrogenism Regulations on the basis that: (a)
they discriminate unlawfully against female athletes
and against athletes who possess a particular natural
physical characteristic; (b) they are based on flawed
factual assumptions about the relationship between
testosterone and athletic performance; (c) they are
disproportionate to any legitimate objective; and (d)
they are an unauthorized form of doping control. The
IAAF rejected each of those arguments.

II.

Background of the Case

Dutee Chand is a young female athlete born in 1996
in Orissa, India. She has won a number of national
and international junior athletics events, including
gold medals in the 200 m sprint at the Asian Junior
Track and Field Championships in Taipei in May
2014.3
After a series of medical examinations, the AFI
informed Ms. Chand, by letter dated 29 August 2014,
that she was “provisionally stopped from
participating in any Competition in athletics with
immediate effect” and advised her to “follow the
annexed IAAF Guidelines to be eligible for
participation,”
thereby
referring
to
the
Hyperandrogenism Regulations.
Ms. Chand requested a revocation of the AFI’s
decision, considering that she was “born a woman,
normal male range but has an androgen resistance such that she
derives no competitive advantage from having androgen levels
in the normal male range.
3
CAS 2014/A/3759, para. 27.
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reared up as a woman,” that she identified herself as
a woman and that she believed she should be allowed
to compete with other women, many of whom are
either taller than her, or from more privileged
backgrounds, without having to “undergo medical
intervention” to reduce her “naturally-produced
androgen level.”4 After the AFI declined to revoke the
suspension, Ms. Chand filed an appeal with the CAS
on 26 September 2016, naming both the AFI and the
IAAF as respondents.5 In her appeal, Ms. Chand
requested the CAS to declare the Hyperandrogenism
Regulations invalid and void and to overturn the
AFI's decision and clear her to compete.6 The second
prayer for relief was subsequently dropped leaving
the CAS panel to decide only the issue of the validity
of the Hyperandrogenism Regulations.7

sports performance”. The panel further determined
that she had not “met her onus, on the balance of
probabilities, of establishing that exogenous
testosterone [e.g., supplemental testosterone] has a
different effect on athletic performance than
endogenous
testosterone
[naturally-occurring
testosterone].”10 Hence, the panel was satisfied that,
“to the requisite standard of proof, there is a scientific
basis in the use of testosterone as a marker for the
purposes of the Hyperandrogenism Regulations.”11

The second issue addressed by the panel was the
scientific basis for the Hyperandrogenism
Regulations.9 After having heard a number of experts
and witnesses, the panel came to the conclusion that
Ms. Chand had “not established that testosterone is
not a material causative factor in athletic ability or

The issue of proportionality was raised both as a
freestanding ground of challenge and in relation to
the specific question of whether the IAAF can justify
the discriminating effect of the Hyperandrogenism
Regulations recognized in issue 1.12 Having held that
levels of endogenous testosterone are a key biological
indicator of the difference between male and female,
the panel considered that this is not the use to which
endogenous testosterone is put under the
Hyperandrogenism Regulations.13 The issue was
therefore whether the IAAF could justify the
existence of a rule that excludes certain women from
competing in the female category on the basis of a
natural physical characteristic. After hearing
numerous witnesses and experts, the panel accepted
that exogenous testosterone enhances athletic
performance in both male and female athletes. The
panel reiterated its finding that Ms. Chand had failed
to prove that exogenous and endogenous testosterone
have different effects on the body. However, the
panel also determined that, while elevated
endogenous testosterone may have some
performance-enhancing effect, this was not sufficient
“to justify excluding an individual from competing in

4

11

5

12

III.

The Issues Examined

As a preliminary matter, the CAS allocated to the
IAAF the burden of proof on the issue of whether the
discrimination is justified, after the IAAF conceded
that the Hyperandrogenism Regulations apply only to
female athletes and place restrictions on eligibility
solely on the basis of natural physical characteristics
(namely the amount of testosterone that a woman’s
body produces naturally) and are thus prima facie
discriminatory.8

CAS 2014/A/3759, para. 29.
CAS 2014/A/3759, paras. 75 and 76.
6
CAS 2014/A/3759, para. 104.
7
CAS 2014/A/3759, para. 105.
8
CAS 2014/A/3759, paras. 112-118 and 448 to 450. The panel
held that the onus shifts to the IAAF to establish that the
Hyperandrogenism Regulations are necessary, reasonable and
proportionate for the purpose of establishing a level playing
field for female athletes.
9
CAS 2014/A/3759, paras. 119 to 228 and 451 to 499.
10
CAS 2014/A/3759, para.498.
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CAS 2014/A/3759, para. 499.
CAS 2014/A/3759, paras. 229 to 356 and 500 to 538.
13
CAS 2014/A/3759, para. 511: The Hyperandrogenism
Regulations are not “being used to determine whether an
athlete should compete either as a male or as a female. Instead,
[the regulations are] being used to introduce a new category of
ineligible female athletes within the female category. The
necessity and proportionality of that restriction therefore
requires particularly careful analysis.”
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a particular category on the basis of a naturally
occurring characteristic”.14 In particular, the panel
found that the IAAF has not established that “the
characteristic in question confers such a significant
performance advantage over other members of the
category that allowing individuals with that
characteristic to compete would subvert the very
basis for having the separate category and thereby
prevent a level playing field.”15
As for the fourth issue, Ms. Chand argued that the
Hyperandrogenism Regulations constituted an
impermissible form of doping control. The panel
addressed this argument only briefly before rejecting
it, reasoning that the regulations are eligibility rules
and are not framed in terms of prohibiting conduct or
specifying sanctions to be imposed in case of
violations.16
Hence, the CAS panel issued an interim award
suspending the Hyperandrogenism Regulations for
two years pending a demonstration by the IAAF that
androgen-sensitive women with atypically high
serum testosterone levels enjoy such a substantial
performance advantage that their participation in
women’s competition is unfair.

14

CAS 2014/A/3759, para. 528.
CAS 2014/A/3759, paras. 528 and following, in particular
532: “On the basis of the evidence currently before the Panel,
the Panel is unable to conclude on the balance of probabilities
that androgen-sensitive hyperandrogenic female athletes enjoy
such a substantial performance advantage over nonhyperandrogenic female athletes that excluding them from
competing in the female category, and thereby excluding them
from competing at all unless they take medication or undergo
treatment, is a necessary and proportionate means of
preserving fairness in athletics competition and/or policing the
binary male/female classification. In particular, while the
evidence indicates that higher levels of naturally occurring
testosterone may increase athletic performance, the Panel is not
satisfied that the degree of that advantage is more significant
than the advantage derived from the numerous other variables
which the parties acknowledge also affect female athletic
performance: for example, nutrition, access to specialist
training facilities and coaching, and other genetic and
biological variations. Further evidence as to the quantitative
relationship between androgen levels in hyperandrogenic

15
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The panel’s decision to issue an interim award
temporarily suspending the Hyperandrogenism
Regulations has allowed Ms. Chand and other
similarly-situated athletes to compete in the female
category.17 The IOC’s reaction to the panel’s interim
award was to convene a Consensus Meeting on Sex
Reassignment and Hyperandrogenism in November
2015, where the IOC stated that rules should be in
place for the protection of women in sport and for the
promotion of the principles of fair competition.18 The
IOC further stated that, to avoid discrimination, an
athlete who is not eligible for women’s competition
should be allowed to compete in men’s competition.
However, the issue having not been decided upon
definitively by the CAS panel, and the IAAF having
announced its intention to return to the CAS after
consultations with its expert and the IOC, the story
will continue. For the time being, for lack of
persuasive scientific evidence, there is no conclusive
answer possible to the difficult legal and ethical
question of when a female athlete is not female
enough for competition.19

females and increased athletic performance is therefore
required before the IAAF can discharge its onus of establishing
that the Hyperandrogenism Regulations are a necessary and
proportionate means of achieving the IAAF’s stated objective.“
16
CAS 2014/A/3756, paras. 357 to 368 and 539 to 546.
17
Dutee Chand qualified for the Rio 2016 Olympics where she
finished seventh in the women’s 100 m heat with a time of
11.69 seconds. She therefore did not qualify for the 100 m
semi-final.
18
IOC Consensus Meeting on Sex Reassignment and
Hyperandrogenism, November 2015.
19
For additional information about the Dutee Chand case and
its implications, see, e.g., Cindy Boren, For Two Olympians, a
Humiliating Journey to Rio Filled with Gender-Questioning,
WASHINGTON POST (16 August 2016), available at:
<https://wpo.st/hJNd2>; Ruth Padawer, The Humiliating
Practice of Sex-Testing Female Athletes, NEW YORK TIMES
(28 June 2016), available at: <https://nyti.ms/2kjCMna>;
Olympians Divided About Women with High Testosterone
Levels, Associated Press (17 August 2016), available at:

Page | 40

CAS & Lex Sportiva

Raphaëlle Favre Schnyder, lic.iur. LL.M. is a
Partner at Barandun von Graffenried AG in Zurich,
Switzerland. She is a member of the panel of CAS
arbitrators. Her practice focuses on international and
national arbitration and litigation in general
commercial and contract law, with a particular
concentration on international trade maritime
contracts and transportation law, as well as shipping
and commodities and sports law. She regularly serves
as a party-appointed arbitrator, as a sole arbitrator,
and as chair of arbitral tribunals under the rules of
various institutions and in ad hoc proceedings. She
also is frequently invited to speak and publish in the
fields of her expertise. She holds a bilingual law
degree in French/German, as well as an LL.M. in
maritime and admiralty law, and provides legal
services in French, German and English.

<http://bigstory.ap.org/article/e734bf253b164f37a22e943af0fb
911f/caster-semenya-enters-olympics-questions-gounanswered>; Jeré Longman, Understanding the Controversy
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available at: <https://nyti.ms/2kpriT9>; Chased by
Controversy: A Timeline of Caster Semenya’s Career,
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The Case of Narsingh Yadav – An Introduction to the
Doping Cases Before the CAS Divisions at the Rio
Olympic Games and the World-Wide Anti-Doping
System
Nicolas Klein and Shivam Singh
I.

Introduction

Leading up to the Rio Olympic Games it was obvious
that doping would be one of the most prevalent and
heatedly discussed subjects. The world-wide fight
against doping seems to present sports federations,
anti-doping agencies and athletes with an everincreasing multitude of political, financial, ethical
and last but certainly not least legal challenges.
Consequently, it is not surprising that also the
majority of cases dealt with by the Divisions of the
Court of Arbitration for Sport (CAS) during the Rio
Games were related to doping in one way or the
other.1 In this contribution we would thus like to
place a special focus on the doping case of Indian
wrestler Narsingh Yadav in order to illustrate the
functioning of the current world-wide anti-doping
system and its omnipresent institutional and legal
challenges.2

1

For an overview of the CAS Divisions’ activities at the Rio
Games, see CAS Report on the activities of the CAS Divisions
at the 2016 Rio Olympic Games, available at: <http://www.tascas.org/fileadmin/user_upload/Report_on_the_activities_of_th
e_CAS_Divisions_at_the_2016_Rio_Olympic_Games__short_
version__FINAL.pdf> (last seen on 20.09.2016).
2
Although many eligibility cases decided by the CAS
Divisions, particularly with regard to the eligibility of Russian
athletes, could also be construed to be doping cases, in this
article we refer to doping cases only as those cases in which
direct anti-doping rule violations (ADRVs) of athletes were at
the center of the dispute.
3
The second case ever brought before the CAS, a (nonbinding) advisory opinion, dealt with the admissibility of a life
ban. Int'l Olympic Comm., Advisory Opinion No. 86/02 (CAS
1986), in CAS COMPILATION 61 (1993); Cf. F. Oschütz,
Harmonization of Anti-Doping Code Through Arbitration: The
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II.

Reform in Practice: The CAS AntiDoping Division

Since its creation the CAS has formed an integral part
of the world-wide fight against doping.3 In 2016,
however, the Rio Olympic Games were of particular
interest to sports arbitration and anti-doping
practitioners alike, because the Rio Games marked
the first time in the history of the CAS that the
international sports tribunal was in charge of dopingrelated matters arising out of the Olympic Games as
a first instance authority, through its newlyestablished CAS Anti-Doping Division (ADD).4
The International Council of Arbitration for Sport
(ICAS), which is the supervising authority of CAS,
adopted the CAS Arbitration Rules applicable to the
CAS ADD on 18 April 2016, just prior to the Rio
Games.5 The creation of the CAS ADD was
concluded in order to delegate to the CAS, as an
independent judicial body, the adjudication of alleged
Case Law of the Court of Arbitration for Sport, 12 Marquette
Sports Law Review (2002) 675 ff.
4
With regard to these innovations and institutional aspects of
the scope and jurisdiction of the CAS Ad Hoc and AntiDoping Divisions at the Olympic Games see also D.
Mavromati, Rules, scope and jurisdiction of the CAS Ad Hoc
and Anti-Doping Divisions at the Olympic Games, 01/09/2016,
lawinsport article, available at:
<http://www.lawinsport.com/articles/item/rules-scope-andjurisdiction-of-the-cas-ad-hoc-and-anti-doping-divisions-atthe-olympic-games> (last seen on 20.09.2016).
5
CAS ADD Rules of 18 April 2016, available at:
<http://www.tascas.org/fileadmin/user_upload/Arbitration_Rules_for_the_Anti
-doping_Division__final_.pdf> (last seen on 20.09.2016).
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anti-doping rule violations (ADRVs) during the
Olympic Games pursuant to Article 59.2.4 of the
Olympic Charter and Article 8.2.2 of the IOC AntiDoping Rules for Rio 2016. This reform was part of
the Olympic Agenda 2020 and was enacted to make
anti-doping testing procedures more independent of
sports organizations such as the IOC.
Unfortunately, the topic of doping at the Rio Games
was not limited to disputes before the CAS ADD. The
CAS ADD dealt with a total of eight cases during the
Rio Games. However, out of the total of 36 cases that
were handled in Rio by the CAS ADD and the CAS
Ad Hoc Division (AHD) combined, a majority dealt
with allegations of doping (if one also counts
eligibility cases that involved allegations of doping as
grounds for ineligibility).6

III.

The Facts of the Narsingh Yadav
Case

The second anti-doping case heard by the CAS AHD
in Rio, which concerned the wrestler Narsingh
Yadav, can serve as an excellent example in order to
illustrate some of the most important aspects of the
current anti-doping framework. It is particularly
instructive because it was a case decided by the CAS
AHD in its “traditional” appellate function in doping
cases and not in the first instance capacity of the CAS
ADD.

6

See CAS Report on the activities of the CAS Divisions at the
2016 Rio Olympic Games, available at: <http://www.tascas.org/fileadmin/user_upload/Report_on_the_activities_of_th
e_CAS_Divisions_at_the_2016_Rio_Olympic_Games__short_
version__FINAL.pdf> (last seen on 20.09.2016). Moreover,
after the Closing Ceremony in Rio, the CAS ADD remained
active, working from Lausanne to handle additional cases
related to positive doping tests reported in the last days of the
Olympic Games. The total number of cases registered by the
Rio ADD ultimately climbed to 13. See CAS Media Release,
Last Decision Issued by the Anti-Doping Division of the Court
of Arbitration for Sport (CAS) in Rio (21 Aug. 2016),
available at < http://www.tascas.org/fileadmin/user_upload/Media_Release_CAS_ADD__E
nglish__21_August.pdf> ; Message from the CAS Secretary
General, CAS Bulletin 2016/2 at 4, available at
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In World Anti-Doping Agency (WADA) v. Narsingh
Yadav & National Anti-Doping Agency of India
(CAS OG 16/25), the WADA filed an urgent
application before the CAS AHD to challenge the
decision of National Anti-Doping Agency India
(NADA India) which “exonerate[d]”7 Narsingh
Yadav following two positive anti-doping tests
conducted on 25 June and 5 July 2016 (prior to the
beginning of the Rio Games). These tests confirmed
the presence of certain metabolites of the exogenous
androgenic steroid methandienone, which is a nonspecified substance under Article 1.1a of the
Prohibited Substances List. On 16 July 2016 Yadav
was provisionally suspended from competition.8
Yadav asserted, however, that he was the victim of
sabotage (food/drink tampering) by another person.
He subsequently filed a complaint with the police
alleging that his energy drink had been spiked with
the prohibited substance. Another plea taken up by
Yadav was that he had an impeccable career with no
prior history of doping infractions. He argued that
Sushil Kumar was his direct competitor for the
Olympic berth and that, upon being overlooked for
selection, Kumar had unsuccessfully challenged9 the
Wrestling Federation of India’s nomination decision
before the Delhi High Court. Yadav contended that
the entire set of events resulting in his doping
infraction was orchestrated either directly or
indirectly by Kumar upon receiving an unfavorable
verdict from the Delhi High Court. On 1 August 2016
<http://www.tascas.org/fileadmin/user_upload/Bulletin_2016_2_final.pdf>.
7
Cf. the wording of the NADA India Anti-Doping Panel
Decision of 1 August 2016, World Anti-Doping Agency
(WADA) v. Narsingh Yadav & National Anti-Doping Agency
of India (CAS OG 16/25), para. 2.18.
8
Under Section 7.9.1 of the NADA India Code of 2015 a
mandatory provisional suspension generally applies if analysis
of an A Sample has resulted in an Adverse Analytical Finding
(AAF) for a Prohibited Substance that is not a Specified
Substance.
9
Delhi High Court, Writ Petition (Civil) No. 4514/2016, Sushil
Kumar v. Union of India & Ors
<http://lobis.nic.in/ddir/dhc/MMH/judgement/06-062016/MMH06062016CW45142016.pdf> (last seen on
20.09.2016).
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(just four days prior to the Rio Games) NADA India’s
Anti-Doping Disciplinary Panel determined that
Yadav was the victim of sabotage, bearing no fault or
negligence for the presence of the substance in his
body, and he was cleared of having committed an
ADRV.
On 13 August 2016 WADA filed an application with
the CAS AHD requesting that the decision of the
NADA India Disciplinary Panel be set aside.
The CAS Panel heard the parties and their
representatives on 18 August 2016 between 13:00
and 17:00. NADA India argued that the CAS AHD
did not have jurisdiction to determine the application
by WADA as it arose outside the mandated 10-day
period immediately preceding the Rio Games.
Additionally, NADA India submitted that the CAS
Ad Hoc Rules require applicants to exhaust all
internal remedies available to them before making an
application to the CAS and that this precondition was
not met in the case at hand. The same day at 18:45 the
parties were informed that WADA’s application was
being upheld, that Narsingh Yadav was sanctioned
with a four-year ineligibility period starting the day
of the award and that any period of provisional
suspension or ineligibility effectively served before
the entry into force of the award was to be credited
against the total period of ineligibility to be served.
Furthermore, all competitive results obtained by
Yadav from and including 25 June 2016 were
disqualified, with all resulting consequences.

IV.

The Panel’s Reasoning

With regard to NADA India’s objection to the
jurisdiction of the CAS AHD, the Panel held that,
while the testing occurred outside the 10-day period
prior to the Rio Games, the NADA India Disciplinary
Panel’s decision was issued within this period, which
10

Section 106 of the Indian Evidence Act, 1872 reads:
“106. Burden of proving fact especially within knowledge –
When any fact is especially within the knowledge of any
person, the burden of proving that fact is upon him.
Illustrations
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constitutes the relevant event giving rise to the
dispute. The Panel further found that the relevant
Anti-Doping Rules (Article 13.1.3 NADA 2015
ADR) provide that where a decision is made under
the NADA processes, such as the decision by the
NADA India Disciplinary Panel, and this decision
has not been appealed, WADA has the right to appeal
the decision to the CAS.
Substantively, the Panel found that there was no
evidence that Yadav had been the victim of sabotage,
no evidence that he bore no fault for the ADRV and
no evidence that the violation was not intentional.
Crucial to this finding was WADA’s expert evidence
offered by Professor Christiane Ayotte, who stated
that the test results indicated multiple ingestions of
the prohibited substance and in large quantities,
which would occur through the ingestion of tablets
rather than powder mixed with water. This was
inconsistent with Yadav’s claim that his energy drink
had been contaminated. The Panel noted that Yadav’s
theory was “possible, but not probable and certainly
not grounded in any real evidence”.
The standard sanction for a violation of this type is a
four-year period of ineligibility for competition,
unless the athlete can demonstrate that the violation
was not intentional, in which case the period will be
reduced to two years. The burden of proof is on the
athlete to establish this lack of intention, on the
balance of probabilities. This proposition also finds
resonance with the evidentiary procedures in India
wherein Section 106 of the Indian Evidence Act,
1872 deals with burden of proving a fact especially
within knowledge.10 It is submitted that, as a
professional athlete, it was incumbent upon Narsingh
Yadav to demonstrate that he was unaware of the
contents of his food, and his inability to discharge this
burden made him liable to face prosecution. Because
in the case at hand Yadav did not meet this standard
(a) When a person does an act with some intention other than
that which the character and circumstances of the act suggest,
the burden of proving that intention is upon him.
(b) A is charged with travelling on a railway without a ticket.
The burden of proving that he had a ticket is on him.”
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of proof, the WADA application was rightfully
upheld and the athlete was sanctioned with a fouryear period of ineligibility.

V.

The Current Anti-Doping
Framework in Light of the
Narsingh Yadav Case

The Narsingh Yadav case can serve as a good case
study in order to highlight the functioning of the
world-wide anti-doping framework. The framework
itself is well established. In a nutshell, WADA acts as
the overarching regulator and, in addition to
obligations on sports governing bodies to investigate
anti-doping rule violations, there is a network of
National Anti-Doping Organizations (NADOs),
whose purpose is to investigate doping violations. In
this framework the CAS is of particular importance
because of its appellate jurisdiction in doping cases.
It serves as the highest instance for disputes over the
sanctioning of an ADRV.
Substantively, the WADA Code of 2015 sets out the
fundamental rules pursuant to which ADRVs are
sanctioned. As part of its responsibility to monitor
Code compliance by its signatories, WADA has a
right of appeal against any decision rendered under
the Code. At the Rio Games the WADA Code was
implemented through adoption of the IOC AntiDoping Regulations for the 2016 Rio Games (IOC
ADR). The rules include, e.g., important information
on the definition of “in-competition” and “out-ofcompetition” testing, general provisions defining
doping, testing, investigations, analysis of samples,
results management, and sanctions and consequences
for teams, as well as provisions related to the right to
be heard, appeals and other procedural issues.
In the case of Narsingh Yadav it was up to NADA
India to ensure implementation of the WADA Code
through the application of the NADA Anti-Doping
11

“Narsingh Yadav Doping Case: CBI to begin probe soon”,
available at: <http://indianexpress.com/article/sports/sportothers/cbi-to-begin-probe-in-narsingh-yadav-doping-case3039734/> (last seen on 20.09.2016).
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Rules of 2015. However, the decision of the CAS
AHD Panel establishes serious doubts as to whether
NADA India lived up to its responsibility to
implement the relevant anti-doping rules. As such,
the case exemplifies one of the key institutional
challenges of the anti-doping system: Ensuring
objective implementation of international antidoping standards by independent bodies. Not all
NADOs are organized in a way to adequately
safeguard their independence. The decision in
Narsingh Yadav’s case was seen as an acute
embarrassment in India, especially since Yadav had
replaced a double Olympic medalist and was seen as
a medal hope. To investigate the slip-ups and
examine issues of criminal culpability, the case has
been entrusted to India’s premier investigation
agency, namely the Central Bureau of Investigation.11

VI.

Doping Cases before the CAS ADD
at the Rio Olympic Games

The decisions of the CAS ADD were mainly
interesting because of their institutional and
jurisdictional scope – exactly how far does the
jurisdiction of the new Division go and how does its
jurisdiction relate to that of the CAS AHD? In the
very first case brought before the CAS ADD in Rio,
Pavel Sozykine & Russian Yachting Federation
(RYF) v. World Sailing (WS) and IOC (CAS OG AD
16/01), the Panel dealt with the scope of the CAS
ADD’s jurisdiction. The Panel found that it is an
essential condition of the CAS ADD’s jurisdiction
“that an alleged anti-doping rule violation (‘ADRV’)
has been asserted and referred to it under the IOC
ADR.” The Panel therefore denied jurisdiction since
the case involved a decision by World Sailing
rejecting an applicant’s entry for Rio 2016. The IOC
ADR only applies to doping controls over which the
IOC has jurisdiction “in connection with the Olympic
Games Rio 2016”.12 The Panel further dealt with the

12

See also D. Mavromati, Rules, scope and jurisdiction of the
CAS Ad Hoc and Anti-Doping Divisions at the Olympic
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question of whether it is possible to transfer an
application from the CAS ADD to the CAS AHD
where the ADD lacks jurisdiction. The Panel found
that the rules do not provide for such transfers and
that “each CAS Division has its own requirements,
notably in terms of filing, deadlines, etc.” It also
found that neither the existing procedure of the CAS
Code, whereby a case can be transferred from the
CAS Ordinary Division to the CAS Appeals Division
and vice-versa (under S20 of the CAS Code), nor
considerations of Swiss law, can be applied by
analogy. However, nothing prevents an applicant
whose application to the CAS ADD has been rejected
for lack of jurisdiction from filing the same
application with the CAS AHD, or even filing
applications before both Divisions simultaneously.
The first case of the CAS ADD thus clarified in a
coherent and consistent manner some of the most
pressing jurisdictional questions: The jurisdiction of
both Divisions is exclusive while leaving applicants
free to file simultaneous applications in cases of
doubt.13

VII.

Conclusion

On the one hand, the Narsingh Yadav case highlights
the institutional challenges confronting the current
world-wide anti-doping framework. On the other
hand, the case also gives reason for cautious
optimism. Once an Adverse Analytical Finding
(AAF) is established, the system is working. In the
Yadav case, the WADA and the CAS AHD lived up
to their respective roles as overarching enforcers of
anti-doping standards. If the world-wide fight against
doping is meant seriously, however, further reform is
needed on a national and international level. Antidoping bodies need further financial and institutional
support in order to fulfill their institutional roles in
the system. Increasing independence, objectivity and
Games, 01/09/2016, lawinsport article, available at:
<http://www.lawinsport.com/articles/item/rules-scope-andjurisdiction-of-the-cas-ad-hoc-and-anti-doping-divisions-atthe-olympic-games> (last seen on 20.09.2016).
13
All other cases decided by the CAS ADD during the Rio
Games dealt with specific issues of first instance anti-doping
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transparency of the relevant bodies and proceedings
is key to protecting the system’s most vulnerable
stakeholders of all: clean athletes.
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cases (involving the abuse of substances such as nandrolone,
EPO CERA, hydrochlorothiazide, strychnine and testosterone).
Because these cases do not further clarify structural or
procedural aspects of the anti-doping framework they are not
discussed in further detail here.
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Fair Play: Reforming the CAS in the Aftermath of
Pechstein
Amanda J. Lee and Harald Sippel
I.

Introduction

Benjamin Franklin reportedly once asked “When will
mankind be convinced and agree to settle their
difficulties by arbitration?” As regards sports, where
arbitration is now the most common way of settling
disputes, the answer is “the 21st century”. This can be
largely attributed to the Court of Arbitration for Sport
(“CAS”), founded in 1984, which is now not only the
“last instance” for all disputes relating to the Olympic
Games and anti-doping proceedings under the World
Anti-Doping Code but for sports disputes generally,
handling disputes in respect of disciplines ranging
from aquatics to yachting.1
While this development has generally been received
positively, it came hand in hand with criticism and
calls for more checks and balances in sports
arbitration. Indeed, when the Swiss Federal Supreme
Court famously set aside a CAS award for a violation
of public policy in 2012, it was the first time it had
ever done so.2
More recently, the Pechstein saga caused uproar in
the sports arbitration community: Found guilty of a
doping offense in 2009, German ice skater Claudia
Pechstein was banned from competition for two years
by the International Skating Union (“ISU”). Her CAS
proceedings, in which her appeal was rejected, were
characterized by several “procedural particularities”.
Nevertheless on appeal the Swiss Federal Supreme
Court rejected Pechstein’s request for annulment,
1

For jurisprudence in different domains, see
http://jurisprudence.tascas.org/Shared%20Documents/Forms/PerSport.aspx.
2
BGE vom 27. März 2012 (4A.558/2007),
http://www.polyreg.ch/d/informationen/bgeunpubliziert/Jahr_2
011/Entscheide_4A_2011/4A.558__2011.html (Ger.), setting
aside Mr. Matuzalem Francelino da Silva (Brazil) & Real
Zaragoza SAD (Spain) v/ FC Shakhtar Donetsk (Ukraine) &
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together with other arguments based on alleged bias
of the CAS.
Having exhausted her legal remedies in Switzerland,
Pechstein turned to the German courts, suing the ISU
for damages. While her claims were rejected by all
three instances, including the German Supreme Court
(“BGH”), the findings by the courts of first and
second instance were notable.
In particular, the first instance Landesgericht Munich
ruled that the CAS arbitration agreement was invalid
because of a structural imbalance; Pechstein had had
no choice but to sign the agreement in order to be
admitted to ISU-held competitions.3
The second instance Oberlandesgericht Munich
reached the same conclusion, holding that the ISU
held a market-dominant position as the only
international
skating
association
offering
4
competitions. While “forcing” athletes to sign
arbitration agreements by otherwise prohibiting their
participation was generally found to be
unproblematic, the second instance court concluded
that, in the case at hand, such “force” was abusive.
According to the court, the CAS arbitrator selection
process unilaterally favored sports federations over
athletes. This criticism went to the heart of the CAS,
the International Council of Arbitration for Sport
(“ICAS”).

FIFA, May 19, 2009, CAS 2008/A/1520,
http://arbitration.kiev.ua/uploads/kucher/1519;%201520.pdf.
3
Landgericht Munich I [LG] [Munich District Court], Feb. 26,
2014, 37 O 28331/12, https://openjur.de/u/678775.html (Ger.).
4
Oberlandesgericht Munich [OLG] [Munich Provincial Court
of Appeal], Jan. 15, 2015, U 1110/14 Kart,
https://openjur.de/u/756385.html (Ger.).
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In June 2016, the BGH confirmed the court of second
instance’s findings regarding the market-dominant
position of the ISU.5 However, the BGH did not see
a structural imbalance. The BGH concluded that,
although the ICAS, a body with a majority of
representatives of sport organizations, selected the
arbitrators on the CAS arbitrator list from which
parties to CAS proceedings must nominate an
arbitrator, it was nevertheless composed in a
sufficiently independent way.6

to be appointed by the International Sports
Federations (“IFs”). Of these four, three are selected
by the Summer Olympic IFs (“ASOIF”) and the
fourth by the Winter Olympic IFs (“AIWF”). A
further four members are appointed by the
Association of National Olympic Committees
(“ANOC”) and the International Olympic Committee
(“IOC”) respectively. In each case, the appointees
may be chosen from within or outside the
membership of the respective sporting organizations.

A bitter aftertaste nevertheless remains and, indeed,
Pechstein immediately indicated that she would file a
constitutional challenge. The criticisms voiced by the
court of second instance, in particular, are worthy of
closer examination due to concerns raised about the
CAS, ICAS and the arbitrator selection process.

The 12 appointed members of the ICAS (as specified
above) are responsible for consulting to enable the
appointment of four further members “with a view to
safeguarding the interests of the athletes”.7 The 16
appointed members then proceed to appoint four
additional members, who are required to be
independent from the various bodies involved in
identifying the first 16 members. All members of the
ICAS sign a declaration pursuant to which they
undertake to exercise their function with total
independence and objectivity (Article S5).

II.

CAS and the Arbitrator Selection
Process at the Time of Pechstein’s
Appeal

The ICAS, established in 1994, plays a pivotal role in
the facilitation of the settlement of sports disputes.
Responsible for funding and administration of the
CAS, the ICAS is tasked with protecting the
independence of the CAS and the rights of the parties
using the CAS. Its functions are identified in Article
S6 of the CAS Code and include the power to
designate the members of the list of arbitrators
maintained by the CAS and the power to address
challenges to and remove arbitrators.

The CAS Code provides various levels of protection
for participants in CAS proceedings, permitting
challenges to be made to members of the ICAS or its
Board in the event that circumstances permit
“legitimate doubt” to be cast on the independence of
a member vis-à-vis a party to an arbitration subject to
an ICAS decision (Article S11) and to arbitrators,
such challenges to be determined by the ICAS or its
Board.

The composition of the membership of the ICAS is
set out in Article S4 of the CAS Code, which
prescribes that of the 20 appointed members four are

Despite these safeguards, it is clear that Article S4
affords sporting bodies a significant role in the
appointment of the members of the ICAS. As the

5

6.16_English_.pdf; see also D. Mavromati, “The Legality of
the Arbitration Agreement in favour of CAS under German
Civil and Competition Law: The Pechstein Ruling of the
German Federal Tribunal (BGH) of 7 June 2016,” CAS
Bulletin 2016/1, at 27 f., http://www.tascas.org/fileadmin/user_upload/Bulletin_2016_1.pdf.
7
Court of Arbitration for Sport Code of Sports-related
Arbitration, Art. S4 (d)

Bundesgerichtshof [BGH] [Federal Court of Justice], Jun. 7,
2016, KZR 6/15, http://juris.bundesgerichtshof.de/cgibin/rechtsprechung/list.py?Gericht=bgh&Art=en&Datum=201
6-6&Seite=9 (Ger.).
6
Media Release, Statement of the Court of Arbitration for
Sport (CAS) on the decision made by the German Federal
Tribunal (Bundesgerichtshof) in the case between Claudia
Pechstein and the International Skating Union (Jun. 7 2016),
http://www.tascas.org/fileadmin/user_upload/Media_Release_Pechstein_07.0
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ICAS is responsible for the appointment of arbitrators
to the closed CAS list of arbitrators, the inevitable
consequence is that sporting bodies also have a
significant influence in the selection of CAS
arbitrators. At the time of Pechstein’s appeal the
arbitrator selection process was governed by the CAS
Code introduced in 2004 (the “2004 Code”), which
“in principle” required the ICAS to respect
distribution proportions that mirrored the
membership of the ICAS.8
Article S13 of the 2004 Code required the
appointment of at least 150 arbitrators. Of those
selected, a fifth were to be appointed from candidates
proposed by the IOC, a further fifth from candidates
proposed by the IFs and a fifth from candidates
proposed by the National Olympic Committees
(“NOCs”). In each case candidates could be derived
from within or outside the membership of the sports
organizations. A further fifth of candidates were to be
selected by the ICAS with a view to safeguarding
athletes’ interests, with the final fifth selected from
candidates independent of the parties responsible for
identifying the balance of the list.
A stark contrast may accordingly be drawn between
the significant role played by sporting organizations
in selecting the ICAS membership and the CAS
arbitrators and the limited role of organizations
tasked with safeguarding athletes’ rights in these key
processes.

III.

Reform in the Post-2009 Period

The CAS Code has been amended on a number of
occasions since Pechstein’s appeal and the
subsequent rulings of the Swiss and German courts.
A revised CAS Code entered into force on 1 March
2010, followed by further revisions in 2010, 2011,
2012 and 2013. Until very recently, the most current
version of the Code came into effect on 1 January
8

Court of Arbitration for Sport Code of Sports-related
Arbitration, Art. S14.
9
An amended version of the Code entered into force as from 1
January 2017.
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2016 (the “2016 Code”).9 Each revision has presented
a valuable opportunity to address criticisms raised by
Pechstein concerning the legitimacy of the CAS.
Against this background it is noteworthy that there
has been no substantial reform of the composition of
the membership of the ICAS since its creation in
1994, although the way in which the ICAS exercises
its functions has been the subject of limited reform.
In particular, with effect from 1 January 2010, the
procedure by which the President and Vice Presidents
of the ICAS are elected from the ICAS membership
was amended, eliminating the requirement that the
President be proposed by the IOC and the Vice
Presidents by sporting bodies and introducing the
requirement that election take place after consultation
with the IOC, ASOIF, AIOWF and the ANOC. The
consultation requirement remains in the 2016 Code
(Article S6 (2)). However, in the absence of reform
to the membership of the ICAS, the impact of this
change, while not insignificant in addressing bias in
favor of the IOC, is of limited consequence.
Despite the lack of substantive reform, the CAS has
succeeded in addressing, at least to a limited extent,
concerns raised in respect of the membership of the
ICAS. Indeed, the CAS’ position is that as of 2016 it
has managed to deliver “[a] real diversity in the
composition of ICAS …”10 In particular, the CAS
asserts that a majority of the present members of
ICAS are not linked to sports organizations and
emphasizes that an equal representation of men and
women has been achieved in the ICAS membership.11
The importance of achieving such diversity in the
membership of the ICAS cannot be dismissed but the
CAS’ statement must be approached with caution.
Unless and until such developments are enshrined in
a formal amendment to the CAS Code the extent to
which such achievements can be regarded as

10

See supra note 6.
Ibid. Members available at http://www.tascas.org/en/icas/members.html.
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mitigating factors when evaluating the risk of
systemic bias in the ICAS membership is limited.
However, substantive amendments have been made
to the process by which arbitrators are selected for
inclusion on the closed list. In particular, the ICAS is
no longer required to respect the distribution
proportions identified in the 2004 Code. Instead the
ICAS must consider those candidates who have
appropriate training, competence and knowledge
whose names and qualifications are brought to its
attention. Names for inclusion may be highlighted by
the IOC, the IFs, the NOCs and, as introduced in the
2016 Code, by the athletes’ commissions of these
bodies (Article S14). There is accordingly greater
scope in the arbitrator selection process for the
participation of those protecting the interests of
athletes.
Further, CAS arbitrators are now required to sign an
“official” declaration by which they must undertake
to act with impartiality, in addition to the pre-existing
requirement that they exercise their function with
total objectivity and independence (Article S18). This
more stringent requirement may provide greater
reassurance to athletes of the impartiality of
arbitrators appointed by the CAS.
Accordingly, while the CAS has sought to address a
number of core criticisms by effecting reform, cause
for concern remains due to the lack of reform of S4
and the ICAS’ key role in the selection of arbitrators
for inclusion on the closed list.

IV.

Possible Improvements

Perfect objectivity is an unrealistic goal; fairness
however, especially in sports, is not. Although the
BGH overturned the decision by the court of second
instance, failing to find a structural imbalance of the
kind which would be sufficient to render the
arbitration clause in the Pechstein case invalid, the
12

As of 13 September 2016, out of the 40 latest published CAS
awards on the CAS website, 24 arbitrations were “athlete vs.
sports organization/federation” or the other way around and a
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above clearly shows that more change is required.
Since the CAS is to be regarded as “the Supreme
Court of Sports”, it should arguably be held to the
highest possible standard. At present, the contrary
holds true.
Regarding the ICAS, the authors acknowledge the
“soft” reforms, which are clearly a step in the right
direction. However, such measures are insufficient:
The CAS should seek to rise above any appearance of
bias or even of slight imbalance. Additionally,
contrary to the CAS’ own statement, out of the 20
current ICAS members, 13 have links to sports
organizations/federations.
The authors welcome the fact of equal representation
of men and women in the ICAS. However, one’s
independence and impartiality is naturally not linked
to one’s gender. This innovation – which has not even
been enshrined in the CAS Code – appears to be
nothing but window dressing.
Furthermore, the grave imbalance that the vast
majority of ICAS members are appointed by sports
organizations/federations remains. Even worse, the
four ICAS members who allegedly are the athletes’
“representatives” are not even selected by the athletes
themselves – they are selected by the very ICAS
members who are linked to those sports
organizations/federations against which athletes
often arbitrate before the CAS.12
The authors opine that the only way to “fix” this
imbalance would be to allow true equal opportunity,
e.g., to have 50% of all ICAS members selected
directly by the athletes, or to have five members
selected by the sports organizations/federations and
five members by athletes, with the remaining 10
members selected jointly. Clearly ICAS members
appointed by sports organizations/federations have a
conflict of interest and should accordingly have no

further seven were “athlete vs. sports organization/federation
& other athlete”.
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involvement in the appointment of the athletes’
representatives.
To achieve this, the CAS could create an online
voting system to which athletes have access.
Furthermore, athletes are often members of labor
unions and these labor unions, of which a particular
number exist in respect of football (by far the most
high-volume sport in CAS disputes), could become
involved in the selection process.13 The authors
acknowledge that enabling every concerned athlete to
cast a vote may be very difficult in practice. However,
this does not mean that it is impossible.
The much easier way to remedy the current
imbalance would naturally be the abolition of the
requirement to make a selection from the arbitrator
list altogether and the limitation of the role of any
sports organizations/federations in the arbitration
process itself. Today, very few arbitral institutions
limit the selection of arbitrators solely to their own
lists; many arbitral institutions do not maintain such
lists.
Keeping fairness in sports in mind and mindful that
the CAS should be at the forefront of transparency,
the authors would urge the CAS to undertake deeper
reforms related to arbitrators. For example, a number
of arbitral institutions have recently adopted the
policy of publishing decisions on challenges to
arbitrators. With the high caseload the CAS enjoys,
making it one of the busiest arbitral institutions in the
world, there is no reason why the CAS should not
follow suit. Additionally, the authors take the view
that the Statutes should provide for a statement of
declaration and independence, which is sent to the
parties. This is commonly required by other arbitral
institutions and would go beyond the current
requirements of the CAS.

13

In recognition of its significant football-related caseload, the
CAS maintains a ‘List of Arbitrators (football list)’,
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V.

Conclusion

It is noteworthy that the CAS has a history of
introducing reforms in order to address judicial
criticisms. Indeed, the ICAS was introduced in the
aftermath of the 1993 judgment of the Swiss Federal
Tribunal in Grundel v. International Equestrian
Federation,14 in which the involvement of the IOC in
the creation, administration and funding of the CAS
was closely scrutinized, leading to significant reform
and the establishment of the ICAS in 1994.
The evolution of the CAS Code in the period
following Pechstein and the developments in the
composition of the ICAS are representative of the
CAS’ capacity to change. However it is clear that
despite progress being made genuine cause for
concern remains. It is accordingly incumbent on the
CAS, if it wishes to maintain its legitimacy, to effect
real change to silence its critics.
In the meantime, for Pechstein, the fight continues. It
remains to be seen what the next battle, which will be
fought before the German Federal Constitutional
Court, will reveal about the future of the CAS.
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http://www.tas-cas.org/en/arbitration/list-of-arbitratorsfootball-list.html.
14
Mar. 15, 1993, ATF 119 II 271.
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The Importance of Jumping Through Hoops: The
CAS Lets Long-Jumper Darya Klishina Compete in
Rio After the IAAF Fails to Follow Its Own Protocols
Mel Andrew Schwing and Chris Kaias
I.

Introduction

On August 16, 2016, the Ad Hoc Division of the
Court of Arbitration for Sport (CAS) set aside a
decision of the Doping Review Board (DRB) of the
International Association of Athletics Federations
(IAAF), which had declared Darya Klishina, a
Russian long jumper, ineligible to compete in the
2016 Rio Olympic Games.1 As a result, Klishina
would end up being the only member of the Russian
track and field team to compete in the Rio Games,
where she finished ninth in the long jump. But the
CAS decision was notable for more than just
producing this novelty.
In finding Klishina ineligible, the DRB had reversed
its earlier decision which had authorized Klishina to
compete in Rio. The DRB based its second decision
on new evidence that suggested that Russian officials
may have interfered with Klishina’s drug tests in
2014. As the CAS recognized, however, that new
evidence did not impugn the clean record that
Klishina had established in tests conducted outside of
Russia since 2014. In setting aside the second DRB
decision, the CAS demonstrated its willingness to
force International Federations (IFs) like the IAAF to
adhere to their own rules and procedures.

1

Klishina v IAAF, CAS OG 16/24 (Aug. 15, 2016)
<http://www.tascas.org/fileadmin/user_upload/Award__FINAL__16-24.pdf>.
2
World Anti-Doping Authority, The Independent Commission
Report #1: Final Report (Nov. 9, 2015) <https://wada-mainprod.s3.amazonaws.com/resources/files/wada_independent_co
mmission_report_1_en.pdf>.
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II.

The First DRB Decision

In December 2014, the World Anti-Doping Agency
(WADA) launched an Independent Commission to
investigate systematic doping by Russian athletes
alleged in a German documentary entitled “The
Secrets of Doping: How Russia Makes Its Winners.”
The Independent Commission ultimately found
evidence of systemic and State-sanctioned doping by
Russian athletes.2 In response, the IAAF, in
November 2015, suspended the All-Russia Athletic
Federation (ARAF) until it could comply with
various reinstatement criteria.3 When the IAAF
subsequently concluded in June 2016 that the
ARAF’s successor, i.e., the Russian Athletics
Federation (RAF), had not met those criteria, it meant
that Russian track and field athletes would be banned
from the Rio Games4 – unless they could show
compliance with certain new amendments to the
IAAF Competition Rules.
To ensure that Russian athletes were not unfairly
penalized by the ban on the RAF, the IAAF had
introduced Rule 22.1A, which provided terms by
which an athlete whose National Federation was
suspended could nonetheless be eligible to compete
in an “International Competition” like the Rio
Games. Among other ways, an athlete like Klishina

3

IAAF, IAAF Provisionally Suspends Russian Member
Federation ARAF (Press Release, Nov. 13, 2015)
<https://www.iaaf.org/news/press-release/iaaf-arafsuspended>.
4
IAAF, RUSAF has not met Reinstatement Conditions” —
IAAF Council Meeting, Vienna (Press Release, Jun. 17, 2016)
<https://www.iaaf.org/news/press-release/iaaf-councilmeeting-vienna>.
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could be ruled eligible if she could demonstrate the
following:




She had been subject to “other, fully adequate,
systems outside of the country of the National
Federation for a sufficiently long period to
provide substantial objective assurance of
integrity;” and
She had “for such period been subject to fully
compliant drug testing in- and out-of-competition
equivalent in quality to the testing to which [her]
competitors in the International Competition(s) in
question are subject.”

Applying this exception, the DRB issued a decision
on July 9, 2016 that Klishina was eligible to compete
in the Rio Games (the First Decision), because she
had been subject to fully adequate and compliant
testing systems outside of Russia during a sufficiently
long period (determined by the DRB to be since
January 1, 2014). Significantly, Klishina, who had
relocated permanently to the United States in March
2014, had spent 86.6% of her time outside of Russia,
and had 11 samples collected from her outside of
Russia, during that period.

III.

The Second DRB Decision

On July 16, 2016, exactly one week after the First
Decision, Professor Richard McLaren issued his
WADA-commissioned report into allegations of
State-sanctioned doping in Russian sport (the
McLaren Report).5 The McLaren Report did not
identify any individual athletes. However, upon
requests from WADA and IFs to provide information
about individual athletes, Professor McLaren swore
an affidavit suggesting that Klishina, among others,
had benefitted from the State-sanctioned doping
scheme. Specifically, the Russian Ministry of Sport
had prevented the recording of a February 2014
sample from Klishina indicating an elevated level of
testosterone. In addition, a sample collected from
Klishina in October 2014 had not only displayed
marks and scratches consistent with tampering, but
5

Richard McLaren, The Independent Person Report (Jul. 18,
2016) <https://wada-main-
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also contained evidence corroborative of urine
swapping. In light of this new information, the DRB
issued a new decision on August 10, 2016, revoking
its First Decision and rendering Klishina ineligible to
compete at the Rio Games (the Second Decision).

IV.

The CAS Award

Klishina appealed the DRB’s Second Decision to the
CAS Ad Hoc Division, which has jurisdiction over
appeals relating to Olympic eligibility that arise
within 10 days of an Olympic Games. Klishina
argued that the DRB was not entitled as a matter of
law to revisit its decision, even though it had
expressly reserved that right if new evidence came to
light. She also complained that the “extremely tight
timeframe” she was given to respond to Professor
McLaren’s affidavit was unfair, even though the
timeframe was not of the IAAF’s making but rather
the unfortunate result of the issuance of Professor
McLaren’s report so close to the Rio Games. Both
arguments were swiftly rejected by the Tribunal.
Klishina’s remaining argument, which was accepted
by the Tribunal, was that the Second Decision was
not in accordance with the applicable rule, i.e., Rule
22.1A. In the Tribunal’s view, the DRB “effectively
adopted and applied” Rule 22.1A in its First Decision
in determining that Klishina had demonstrated that
she had been subject to fully compliant testing
outside of Russia and thus her eligibility was not
affected by any possible “taint” from the actions of
the RAF. Neither the McLaren Report nor Professor
McLaren’s affidavit changed that fact. As the
Tribunal emphasized, the fact that Klishina “was
subjected to or the subject of drug testing that was not
fully compliant during the Relevant Period does not
derogate from the fact that she was, during the
Relevant Period … subject to fully compliant testing
in- and out-of-competition by reason of the fact that
she was during that time training in and resident in
the United States and not in Russia.”

prod.s3.amazonaws.com/resources/files/20160718_ip_report_n
ewfinal.pdf>.
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One might find it strange that the Tribunal found in
favor of Klishina notwithstanding evidence that she
had tested positive for elevated testosterone in 2014;
but the Tribunal emphasized that its focus was on
whether Klishina had fulfilled the criteria for
eligibility and not on whether she had been doping or
“affected by the Russian system.” In the end, this
case was simply about whether the IAAF had
followed its own rules – and the Tribunal determined
it had not.

Mel Andrew Schwing is a Special Counsel at
Corrs Chambers Westgarth in Melbourne, Australia.
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international arbitration, cross-border litigation,
government investigations, and strategic counseling.
Chris Kaias is a lawyer at Corrs Chambers
Westgarth in Melbourne. A recent graduate of the
University of Melbourne, he worked in the sports
betting industry before attending law school and
regularly writes on sports integrity matters.
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Five steps to quash your inner bias
News • Paris, 07/02/2017

Unconscious bias in the workplace is a hidden force that undermines diversity and impacts
our daily decision making.

ICC Court member Vanina Sucharitkul

An awareness-raising session, organised by ICC World Business Women (WBW) in
conjunction with ArbitralWomen, took place on 30 January seeking to demonstrate that
even those who consider themselves to be impartial and open minded remain unaware of
their ingrained preconceptions.
Session presenters Vanina Sucharitkul, a lawyer with Herbert Smith in Hong Kong and a
member of the ICC International Court of Arbitration, and Mireze Philippe, Special Counsel at
the Secretariat of the ICC Court and Founding Co-President of ArbitralWomen, challenged a full
room of participants of ICC staff with a test to expose how bias exists in every one of us.
“The decisions we make are dictated by feelings anchored within us,” said Ms Philippe, who also
explained that unconscious bias was not inherently bad and serves us well when it helps us to
identify and flee danger. “Our choices and decisions are based on thoughts and impressions built
from childhood, without us being conscious of them.”
Presenting case studies, including several of her own experiences, Ms Sucharitkul called on
participants to send the message that a lack of diversity in today’s work environment is
unacceptable.
Ms Sucharitkul and Ms Philippe outlined several actions that could be taken to address our inner
bias and contribute to better decision making. Here we bring you five of them:
1. Recognise the problem
Recognising our bias is the first step to addressing it as acknowledgement of the problem leads to
a willingness to question our own judgement.

2. Analyse the data
Wherever possible collect data and analyse it to identify where bias exists. In 2016, the ICC
International Court of Arbitration began publishing statistics on the gender balance of ICC
tribunals as part of the Court’s drive to improve transparency and diversity in international
arbitration. Underrepresentation of women on tribunals is a widespread issue across arbitration
institutions but it is hoped that the Equal Representation in Arbitration Pledge will raise
awareness of the issue among the worldwide arbitration community.
3. Make decisions collectively
Bias is reinforced by culture and manifested through our behaviour, said Ms Philippe. Involving
others or making decisions collectively can help balance opinions and make the decision making
process more objective.
4. Expose yourself to the unfamiliar
Everyone has the capacity to change preconceived ideas and prejudices. Just spending time with
people who are different from yourself can help you see things differently and overcome bias.
5. Be supportive of others
“Be a scientist of your own behaviour: Small changes can have a significant impact,” said Ms
Sucharitkul, who urged those in leadership roles to lead by example. Ms Sucharitkul’s tips for
leaders include giving credit where it is due and highlighting the work of those whose cultural
backgrounds might make them less likely to promote themselves and/or their work.
About World Business Women
Launched in 2012, WBW is ICC’s staff-driven initiative which aims to bring the benefits of
diversity and better gender balance to the world business organization.
WBW objectives include working to evolve ICC culture and practice and to ensure that ICC’s
internal policies, leadership and representative bodies better reflect the diversity of the business
and professional world today.
About ArbitralWomen
ArbitralWomen is an international non-governmental organisation with the primary objective of
advancing the interests of women and promoting female practitioners in international dispute
resolution.
Co-founded by Ms Philippe and arbitrator and mediator Louise Barrington in 1993,
ArbitralWomen enjoys observer status at the United Nations Commission on International Trade
Law (UNCITRAL) Working Group Sessions.

Gender Diversity
in Arbitrator Selection
By Deborah Rothman

T

he purpose of this article is briefly, and anecdotally,
since no reliable data is accessible, to explore the
status of women in commercial arbitration as well
as the remaining obstacles women face in becoming
successful commercial arbitrators, a field in which women
continue to face great challenges. Some possible ways to
address the remaining obstacles are addressed in the final
portion of the article.
It has been almost 50 years since the Civil Rights Act
of 1964 was signed into law. And while lawyers have
stepped up and actively forced corporate America to
diversify its employees and engage in non-discriminatory
hiring and promotion practices, not all lawyers have
“taken their own medicine.” It is not news that women
lawyers have not found the same success as men in
American law firms, so it should come as no surprise that
women have a harder time getting traction as commercial
arbitrators than do men.
The ever-astute Warren Buffett put a humorous spin
on this sort of state of affairs when he famously said he
was “privileged to work during a period when it was only
necessary to compete against half of the population.” Of
course, he was not talking about the 21st century!
The situation facing women arbitrators is not far
different from that facing women lawyers in general and
professional women in the business world. When Sheryl
Sandberg, Facebook’s COO, gave a TED Talk entitled
“Why we have too few women leaders” in 2011, the
video promptly went viral. At last count, it had been
viewed over a million times. She shared a disturbing
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conclusion — few women are making it to the top
of any profession anywhere in the world — and some
discouraging statistics:
• While there are 190 heads of state in the world, only
nine are women. (An interesting footnote is that while
“less-developed” countries have had and continue to
have female heads of state, the U.S. never has.)
• In all the parliaments in the world, only 13 percent
of positions are currently held by women.
• Women hold only about 15 percent of executive
officer positions and board seats in the private sector1.
• Even in the non-profit world, women are at the top
in only 20 percent of organizations.
Women make up 57 percent of all college students,
about half of all law and medical school students, and
more than 40 percent of students who earn master’s
degrees in business. They make up 46 percent of the total
private sector workforce and 38 percent of all managers.
However, it’s still lonely for women at the very highest
rungs of the corporate and political ladder, according
to a 2008 nationwide Pew Research Center Social and
Demographic Trends survey. Women are just 2 percent
of the CEOs of the nation’s Fortune 500 companies.
In the political realm, they make up just 17 percent of
all members of the U.S. House of Representatives; 16
percent of all U.S. senators; 16 percent of all governors;
and 24 percent of all state legislators.
The situation is much the same for women lawyers.
Among the top 10 law schools, the rate of female enrollment ranges from a low of 42.6 percent (NYU) to a high
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of 52.9 percent (UC-Berkeley). Women’s enrollment at
Prevention & Resolution (CPR Institute) makes a similar
law schools overall hit just over 50 percent in 1993 and
observation: “While there may be sufficient numbers of
has been on a steady decline since 2002.2 According to
diverse neutrals, they seem to hit a ‘glass ceiling’ of sorts
the ABA, women comprised about 47 percent of all first- in that they experience difficulty in being selected for
year law students in 2009 to 2010 and 45.9 percent of all
more complex matters.” This observation is consistent
law school graduates.
with the pilot Survey of the ABA/Women in Dispute
According to the October 2009 National Association
Resolution (WIDR) first conducted during CPR’s 2012
of Women Lawyers (NAWL) Fourth Annual Survey on
Annual Meeting.
Retention and Promotion
Indeed, it is still rare
of Women in Law
to see women serving as
Firms,3 women currently
arbitrators in the largest
constitute 48 percent
commercial arbitrations,
[I]t is still rare to see women serving
of first-and second-year
and rarer still to see
associates in law firms.
two women sitting on
as arbitrators in the largest commerAs women become more
the same panel. In fact,
cial arbitrations, and rarer still to see
senior, however, they
for 2010, the American
constitute 34 percent
Arbitration Association
two women sitting on the same panel.
of “of counsels” and 27
(AAA) reports that it
percent of non-equity
administered only three
partners, but only 16
arbitrations in which the
percent of equity partners.
parties had selected a
NAWL summarized, “In other words, less than one-third panel that was entirely made up of women.
of the women who start in the profession ultimately make
One arguably bright spot is that women find it easier
it into the equity partnership ranks.” Further, the study
to become successful employment arbitrators than comrevealed that this statistic has not changed dramatically
mercial arbitrators. This may be a result of employers’
over the twenty or so years that women have been gradu- belief that awards rendered in arbitration should be
ating from law school at the same rate as men.
rendered by a group of arbitrators whose demographic
A 2011 study by NAWL presents a sobering picture of makeup reflects, to the extent possible, the demographic
the prospects for women practicing with major law firms:
makeup of their employees.
“Not only do women represent a decreasing percentage
In 2010, women were appointed in roughly 15 percent
of lawyers in big firms, they have a far greater chance
of AAA arbitrations involving claims for money (which
of occupying positions — like staff attorneys, counsel,
excludes a large number of non-monetary labor cases,
and fixed-income equity partners — with diminished
in which women had a 23 percent appointment rate).
opportunity for advancement or participating in firm
One hopeful statistic is that the distribution of cases to
leadership.”4
women did not drop off as the case values increased—a
According to the Minnesota-based Infinity Project,
pattern, known as the pyramid effect, which characterizes
housed at the Center on Women and Public Policy at
the glass ceiling effect. On the contrary, the percentage
the University of Minnesota, as of October, 2011, 49 (30
of female appointments remained constant through the
percent) of the 162 active judges in the 13 federal courts
highest-value cases.
of appeal are women, and 30 percent of the active district
While JAMS’ statistics were not available, one has
or trial court judges are women.
only to look at the photos of the neutrals in their news“There are hundreds, if not thousands, of mediators
paper ads to recognize that they, too, have not achieved
who are hearing smaller, local disputes among individuals,
gender equality on their arbitration roster. Similarly, the
community or civic groups. It is the higher-income
CPR Institute reports that in 2011, women comprised
segment that has proved more difficult to crack. In fairness, 10 percent of its roster of neutrals and 25 percent of the
there are certainly exceptions. There are a number of
Deborah Rothman has been a full-time mediahigh-profile, very successful women neutrals. Some are
tor and arbitrator since 1991, and is a member
former federal judges and others have parlayed successful
of the American Arbitration Association’s Large
law firm careers into thriving ADR practices. But there
Complex Case roster and CPR’s national roster.
are far fewer than their male counterparts, and some
She was a member of the first coed graduating
class at Yale College, and participated in the
female neutrals report that while they can get steady
first JD/MPA program between NYU School of
work in areas like employment, it is much more difficult
Law and Princeton University’s Woodrow Wilson School. She is
to be selected to mediate a huge class action or chair a
the founder of California Women Neutrals and is a member of the
high-profile tripartite arbitration.”5 Kathy Bryan, presiExecutive Committee of the College of Commercial Arbitrators.
dent and CEO of the International Institute for Conflict
She can be contacted at DRthMedArb@aol.com or www.
DeborahRothman.com.
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Even when women manage to get recruited to the arbitration panels of major
ADR providers, they are not as likely to get selected as their male counterparts.
prestigious National Roster and were selected 13 percent
of the time.
The situation facing women trying to become international arbitrators is the grimmest of all, according to a
Columbia Law School study.6 Of 249 known investment
treaty arbitrations, just 6.5 percent of all appointments
were of women. Worse, two well-known, well-respected
women captured three-quarters of the women’s percentage.
In contrast, the two most frequently appointed men
accounted for a mere 5 percent of the men’s 93.5 percent
of the cases.
Possible Explanations and Contributing Factors
Supply-Side Obstacles: Mark Smalls, vice president
and chief marketing officer of JAMS, offers a supply-side
explanation for the dearth of successful women arbitrators,
saying part of it is a “pipeline” issue: “To become a
successful mediator or arbitrator, attorneys need to 1)
know that ADR is a viable career option, and 2) build
a resume that makes them an attractive candidate to
a major ADR provider or have enough experience to
successfully maintain their own ADR practice. The most
attractive recruits to major ADR providers are former
judges with substantial civil court experience or attorneys
that have ascended to the senior (i.e., partner) level at
major law firms. Women and minorities are underrepresented in both of these talent pools. The same forces that
keep many women from reaching the partner level at law
firms or attaining the general counsel title at corporations
naturally reduce the pool of candidates that transition to
a career as a mediator or arbitrator.”7 By the same token,
when there are not enough seasoned, visible women
arbitrators, younger women lack the role models and
mentors to inspire, encourage and help them to succeed
as commercial arbitrators.
McKinsey’s 2010 Women Matter survey of barriers
to gender diversity in top management provides support
for the supply-side explanation of why women are not
represented in equal numbers as men on the major
providers’ rosters. The McKinsey study identified the
“double burden” syndrome — the fact that child-bearing
and child-rearing responsibilities ordinarily fall more
heavily on women than on men, even when both are
working professionals.8 Although most women arbitrators
are no longer dealing with small children, this stage of
mothering negatively impacts a woman lawyer’s ability
ultimately to achieve success as a commercial arbitrator.
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The McKinsey study identifies a related barrier to
women achieving success as top managers: the “anytime,
anywhere” performance model, whereby success is equated
with 24/7 availability and total geographical mobility.
Combined with the double burden barrier, the anytime,
anywhere model—equally applicable to litigators as to
top managers—saddles lawyers who bear children with
almost insurmountable obstacles to success as full equity
partners in their firms and later as commercial arbitrators.
In other words, many women lawyers can’t qualify for
recruitment by the major providers for their commercial
arbitration panels because the double burden syndrome
and the anytime, anywhere model are virtually impossible
for women litigators with younger children.
A good number of high-stakes arbitrations involve
construction and banking law, two areas in which women
are notoriously under-represented at both the law firm
and the commercial arbitration level. Thus, until women
are integrated into their firms’ business and commercial
practice and encouraged to and supported in succeeding
as counsel on construction and banking matters, women
will continue to be excluded from this productive source
of arbitration opportunities.
Demand-Side Obstacles: The lawyers who select the
arbitrators for particular cases are, not surprisingly, quite
senior. Because environmental factors prevent women
from being well-represented in the ranks of litigation
partners and senior corporate counsel, the very people
who might be most likely to consciously select women
arbitrators, all things being equal, are not in a position
to do so. Unfortunately, women’s law school enrollment
percentages are falling off, and women’s employment
with large law firms is also falling off. As a result, the
pipeline of both female commercial arbitrators, and
women litigators who might be more open to selecting
qualified women arbitrators for complex commercial
matters, is being negatively affected.
Even when women manage to get recruited to the
arbitration panels of major ADR providers, they are
not as likely to get selected as their male counterparts.
When they receive a strike list of ten potential arbitrators,
the law firm drill is to circulate an internal memo to
get feedback on the names on the list. At times, the
lawyers may solicit input from lawyers at other firms. It
is unacceptably risky for litigators, given the paucity of
bases for appeal, to recommend that their clients select
an arbitrator who appears on paper to be qualified but is
not known by that firm’s subset of attorneys. This vicious
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circle—the better-known the arbitrator is, the more
likely to be known by counsel on both sides, and thus
to get selected—prevents women from moving along
the pipeline to selection.
Implicit Bias: Even the rare woman who achieves
the same level of experience, expertise and success as
her male counterparts may be selected less frequently
as a commercial arbitrator because implicit bias prevents
equally qualified women from being perceived as equally
qualified. This type of bias is called “implicit” because
the individuals explicitly articulate opposite, non-biased
values. Because implicit bias resides in the unconscious
part of the mind, operates automatically and is in conflict
with the espoused values of the individual, it is in some
ways more difficult to address than explicit bias.
A Harvard Business School study of MBA students at
New York University is illustrative.9 At the outset of the
study, the students assessed themselves as unbiased. Half
were given study packets describing a venture capitalist
known as “Heidi,” while half were given packets describing the identical venture capitalist, but named “Howard.”
While the students rated Heidi and Howard equally
highly as professionals, the students—both men and
women—responded negatively to Heidi’s aggressiveness.
They weren’t sure they’d want to work with Heidi; they
felt she was out for herself. Their attribution of negative
qualities to the woman but not the man is an example of
implicit bias.
Indeed, when it comes to perceived ability to conduct
complex commercial arbitrations, the interviews I
conducted revealed absolutely no conscious bias against
women arbitrators. The fact remains that women are
selected at lower rates than their representation in the
legal profession would suggest, and at lower rates than
comparably-qualified males on the same strike lists.
As CPR Institute’s Kathy Bryan said, “Implicit bias
perpetuates the inability of women to achieve the necessary benchmarks to be perceived as equal to males.” In
other words, implicit bias begets fewer opportunities to
demonstrate that a woman has the same abilities as her
male arbitrator counterparts. Former U.S. Secretary of
State Madeleine Albright’s quote is apropos: until women
have the same opportunities to succeed as commercial
arbitrators, “women may have to work just a little bit
harder. There’s plenty of room for mediocre men, but
no room for mediocre women.”
Women’s psycho-social barriers: Women themselves
not infrequently hold self-limiting beliefs that hinder
their efforts to be successful litigators and arbitrators.
The literature is replete with studies showing that women
learn to hide their intelligence, lower their expectations,
please others at their own expense, work to be perceived
as agreeable, etc. Women tend to under-estimate their

abilities and shy away from self-promotion, while men
easily express their confidence in their strengths.
In How to Become an International Arbitrator without
Even Trying,10 William Tetley, Q.C., illustrates how the
combined power of the old boy network and supreme
self-confidence enabled him to get his start in international arbitration. In 1982, two prominent international
arbitrators phoned and asked him to chair a major arbitration, stating as an afterthought, “Of course, you know
the ICC Rules.” The case concerned the construction of
airports, air control and air defense systems in seven districts
in Saudi Arabia. He accepted the position even though he
had never participated in arbitration as either an attorney or
an arbitrator, had no idea what the ICC was, and had virtually no experience with construction law. His co-arbitrators
later praised his fine work on the matter.
Having striven to succeed in a male-dominated
profession, and believing they had to blend in with
the males, successful women litigators are sometimes
reluctant to support a well-qualified female arbitrator for
fear of bringing unwanted attention to their own gender.
Professor Susan Estrich described this phenomenon:
When you talk to women at the very top, it becomes
clear that part of their success is due to convincing men
that they aren’t like other women. . . . [D]enying their
status as women becomes a reflex. So when they get high
up enough—far from making a difference for the women
who come after them—they’re still in the business of proving
to the guys that they’re really not one of the girls.”11
Approaches to Addressing the Problem
To improve the gender diversity of commercial
arbitrators, a concerted effort will need to be made to
remove barriers and increase the number of promising
women at every point along the pipeline to success.
Similar efforts should be made to improve ethnic
diversity in the field as well. Providers and professional
and bar associations will have to remain mindful of the
importance of gender balance in their advertising and
in their public and in-house trainings and presentations.
Providers cannot stop at merely recruiting women for
their arbitration rosters; they will have to find effective
ways to address users’ implicit biases when promoting
their women arbitrators to users of arbitration and to
the ADR community as a whole.
This entails the ADR community’s identification and
mentoring; the major providers’ recruitment, training,
mentoring and showcasing; and outside counsel’s selection
of qualified women. Until this level of encouragement and
support is manifested, many of the most promising women
lawyers will be lured to such relatively more female-friendly
employers as the public sector, the bench, non-profits, corporate counsel positions and law schools. Not every bright
woman relishes the challenge of being a trailblazer.
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color, women, persons of any sexual orientation and
religion, and persons with impairments and/or disabilities, by raising awareness of diversity in the ADR field
and exploring proactive solutions to eliminating employment barriers these ADR professionals encounter.”
With so many stakeholders committed to increasing
women’s prominence in the field of commercial arbitration,
can the day be far away when women will be proportionately represented on the major providers’ arbitration
rosters, and selected as frequently as their male counterparts? The legitimacy of awards rendered in arbitration
demands it. u

To improve the gender diversity of
commercial arbitrators, a concerted
effort will need to be made to remove
barriers and increase the number
of promising women at every point
along the pipeline to success.
Mentoring: The major arbitration providers are
actively trying to address this challenging issue. The
American Arbitration Association even includes in its
mission statement the creation and maintenance of
gender and racial diversity on its neutrals roster. Toward
that end, the AAA initiated the Leon Higginbotham
Fellows Program, which provides a full year of training,
mentorship and networking opportunities to up and coming diverse ADR professionals.
CPR suggests that, as a way to assist newer entrants to
gain experience and exposure, it would be beneficial to
be able to serve as secretary to an arbitral tribunal, much
as recent law school grads enhance their experience and
CVs by participating in federal and state court clerkships.
Serving as a secretary to an arbitral tribunal performs the
same function as shadowing while conferring significantly
more status upon the mentee.
Professional organizations of highly successful commercial arbitrators such as the College of Commercial
Arbitrators and the Chartered Institute of Arbitrators can
play an important role in mentoring promising women,
even if they do not yet qualify for membership. Adding
this to their mission statements would demonstrate and
solidify their commitment to this goal.
The Role Arbitration Users Can Play: Corporations
have consistently led, not followed, the diversity bandwagon. Law firms’ enunciated diversity initiatives did not
develop any traction until corporate clients demanded
documented progress from their firms, upon pain of
losing their legal business. As noted above, it is not the
province of law firms to try out women arbitrators with
whom no one in their referral circle is familiar. They
must be given a green light from their corporate clients to
undertake such efforts, arguably reinforced by economic
carrots and sticks.
Showcasing Well-qualified Women Arbitrators:
JAMS acknowledges that it is tricky for women arbitrators
to find opportunities to showcase what they can do. The
ABA Dispute Resolution Section’s Standing Committee
on Diversity identifies as its first objective to “[i]mprove
the employment opportunities for ADR professionals of
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Gender Diversity
in Arbitrator Selection
By Deborah Rothman

T

he purpose of this article is briefly, and anecdotally,
since no reliable data is accessible, to explore the
status of women in commercial arbitration as well
as the remaining obstacles women face in becoming
successful commercial arbitrators, a field in which women
continue to face great challenges. Some possible ways to
address the remaining obstacles are addressed in the final
portion of the article.
It has been almost 50 years since the Civil Rights Act
of 1964 was signed into law. And while lawyers have
stepped up and actively forced corporate America to
diversify its employees and engage in non-discriminatory
hiring and promotion practices, not all lawyers have
“taken their own medicine.” It is not news that women
lawyers have not found the same success as men in
American law firms, so it should come as no surprise that
women have a harder time getting traction as commercial
arbitrators than do men.
The ever-astute Warren Buffett put a humorous spin
on this sort of state of affairs when he famously said he
was “privileged to work during a period when it was only
necessary to compete against half of the population.” Of
course, he was not talking about the 21st century!
The situation facing women arbitrators is not far
different from that facing women lawyers in general and
professional women in the business world. When Sheryl
Sandberg, Facebook’s COO, gave a TED Talk entitled
“Why we have too few women leaders” in 2011, the
video promptly went viral. At last count, it had been
viewed over a million times. She shared a disturbing
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conclusion — few women are making it to the top
of any profession anywhere in the world — and some
discouraging statistics:
• While there are 190 heads of state in the world, only
nine are women. (An interesting footnote is that while
“less-developed” countries have had and continue to
have female heads of state, the U.S. never has.)
• In all the parliaments in the world, only 13 percent
of positions are currently held by women.
• Women hold only about 15 percent of executive
officer positions and board seats in the private sector1.
• Even in the non-profit world, women are at the top
in only 20 percent of organizations.
Women make up 57 percent of all college students,
about half of all law and medical school students, and
more than 40 percent of students who earn master’s
degrees in business. They make up 46 percent of the total
private sector workforce and 38 percent of all managers.
However, it’s still lonely for women at the very highest
rungs of the corporate and political ladder, according
to a 2008 nationwide Pew Research Center Social and
Demographic Trends survey. Women are just 2 percent
of the CEOs of the nation’s Fortune 500 companies.
In the political realm, they make up just 17 percent of
all members of the U.S. House of Representatives; 16
percent of all U.S. senators; 16 percent of all governors;
and 24 percent of all state legislators.
The situation is much the same for women lawyers.
Among the top 10 law schools, the rate of female enrollment ranges from a low of 42.6 percent (NYU) to a high
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of 52.9 percent (UC-Berkeley). Women’s enrollment at
Prevention & Resolution (CPR Institute) makes a similar
law schools overall hit just over 50 percent in 1993 and
observation: “While there may be sufficient numbers of
has been on a steady decline since 2002.2 According to
diverse neutrals, they seem to hit a ‘glass ceiling’ of sorts
the ABA, women comprised about 47 percent of all first- in that they experience difficulty in being selected for
year law students in 2009 to 2010 and 45.9 percent of all
more complex matters.” This observation is consistent
law school graduates.
with the pilot Survey of the ABA/Women in Dispute
According to the October 2009 National Association
Resolution (WIDR) first conducted during CPR’s 2012
of Women Lawyers (NAWL) Fourth Annual Survey on
Annual Meeting.
Retention and Promotion
Indeed, it is still rare
of Women in Law
to see women serving as
Firms,3 women currently
arbitrators in the largest
constitute 48 percent
commercial arbitrations,
[I]t is still rare to see women serving
of first-and second-year
and rarer still to see
associates in law firms.
two women sitting on
as arbitrators in the largest commerAs women become more
the same panel. In fact,
cial arbitrations, and rarer still to see
senior, however, they
for 2010, the American
constitute 34 percent
Arbitration Association
two women sitting on the same panel.
of “of counsels” and 27
(AAA) reports that it
percent of non-equity
administered only three
partners, but only 16
arbitrations in which the
percent of equity partners.
parties had selected a
NAWL summarized, “In other words, less than one-third panel that was entirely made up of women.
of the women who start in the profession ultimately make
One arguably bright spot is that women find it easier
it into the equity partnership ranks.” Further, the study
to become successful employment arbitrators than comrevealed that this statistic has not changed dramatically
mercial arbitrators. This may be a result of employers’
over the twenty or so years that women have been gradu- belief that awards rendered in arbitration should be
ating from law school at the same rate as men.
rendered by a group of arbitrators whose demographic
A 2011 study by NAWL presents a sobering picture of makeup reflects, to the extent possible, the demographic
the prospects for women practicing with major law firms:
makeup of their employees.
“Not only do women represent a decreasing percentage
In 2010, women were appointed in roughly 15 percent
of lawyers in big firms, they have a far greater chance
of AAA arbitrations involving claims for money (which
of occupying positions — like staff attorneys, counsel,
excludes a large number of non-monetary labor cases,
and fixed-income equity partners — with diminished
in which women had a 23 percent appointment rate).
opportunity for advancement or participating in firm
One hopeful statistic is that the distribution of cases to
leadership.”4
women did not drop off as the case values increased—a
According to the Minnesota-based Infinity Project,
pattern, known as the pyramid effect, which characterizes
housed at the Center on Women and Public Policy at
the glass ceiling effect. On the contrary, the percentage
the University of Minnesota, as of October, 2011, 49 (30
of female appointments remained constant through the
percent) of the 162 active judges in the 13 federal courts
highest-value cases.
of appeal are women, and 30 percent of the active district
While JAMS’ statistics were not available, one has
or trial court judges are women.
only to look at the photos of the neutrals in their news“There are hundreds, if not thousands, of mediators
paper ads to recognize that they, too, have not achieved
who are hearing smaller, local disputes among individuals,
gender equality on their arbitration roster. Similarly, the
community or civic groups. It is the higher-income
CPR Institute reports that in 2011, women comprised
segment that has proved more difficult to crack. In fairness, 10 percent of its roster of neutrals and 25 percent of the
there are certainly exceptions. There are a number of
Deborah Rothman has been a full-time mediahigh-profile, very successful women neutrals. Some are
tor and arbitrator since 1991, and is a member
former federal judges and others have parlayed successful
of the American Arbitration Association’s Large
law firm careers into thriving ADR practices. But there
Complex Case roster and CPR’s national roster.
are far fewer than their male counterparts, and some
She was a member of the first coed graduating
class at Yale College, and participated in the
female neutrals report that while they can get steady
first JD/MPA program between NYU School of
work in areas like employment, it is much more difficult
Law and Princeton University’s Woodrow Wilson School. She is
to be selected to mediate a huge class action or chair a
the founder of California Women Neutrals and is a member of the
high-profile tripartite arbitration.”5 Kathy Bryan, presiExecutive Committee of the College of Commercial Arbitrators.
dent and CEO of the International Institute for Conflict
She can be contacted at DRthMedArb@aol.com or www.
DeborahRothman.com.
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Even when women manage to get recruited to the arbitration panels of major
ADR providers, they are not as likely to get selected as their male counterparts.
prestigious National Roster and were selected 13 percent
of the time.
The situation facing women trying to become international arbitrators is the grimmest of all, according to a
Columbia Law School study.6 Of 249 known investment
treaty arbitrations, just 6.5 percent of all appointments
were of women. Worse, two well-known, well-respected
women captured three-quarters of the women’s percentage.
In contrast, the two most frequently appointed men
accounted for a mere 5 percent of the men’s 93.5 percent
of the cases.
Possible Explanations and Contributing Factors
Supply-Side Obstacles: Mark Smalls, vice president
and chief marketing officer of JAMS, offers a supply-side
explanation for the dearth of successful women arbitrators,
saying part of it is a “pipeline” issue: “To become a
successful mediator or arbitrator, attorneys need to 1)
know that ADR is a viable career option, and 2) build
a resume that makes them an attractive candidate to
a major ADR provider or have enough experience to
successfully maintain their own ADR practice. The most
attractive recruits to major ADR providers are former
judges with substantial civil court experience or attorneys
that have ascended to the senior (i.e., partner) level at
major law firms. Women and minorities are underrepresented in both of these talent pools. The same forces that
keep many women from reaching the partner level at law
firms or attaining the general counsel title at corporations
naturally reduce the pool of candidates that transition to
a career as a mediator or arbitrator.”7 By the same token,
when there are not enough seasoned, visible women
arbitrators, younger women lack the role models and
mentors to inspire, encourage and help them to succeed
as commercial arbitrators.
McKinsey’s 2010 Women Matter survey of barriers
to gender diversity in top management provides support
for the supply-side explanation of why women are not
represented in equal numbers as men on the major
providers’ rosters. The McKinsey study identified the
“double burden” syndrome — the fact that child-bearing
and child-rearing responsibilities ordinarily fall more
heavily on women than on men, even when both are
working professionals.8 Although most women arbitrators
are no longer dealing with small children, this stage of
mothering negatively impacts a woman lawyer’s ability
ultimately to achieve success as a commercial arbitrator.
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The McKinsey study identifies a related barrier to
women achieving success as top managers: the “anytime,
anywhere” performance model, whereby success is equated
with 24/7 availability and total geographical mobility.
Combined with the double burden barrier, the anytime,
anywhere model—equally applicable to litigators as to
top managers—saddles lawyers who bear children with
almost insurmountable obstacles to success as full equity
partners in their firms and later as commercial arbitrators.
In other words, many women lawyers can’t qualify for
recruitment by the major providers for their commercial
arbitration panels because the double burden syndrome
and the anytime, anywhere model are virtually impossible
for women litigators with younger children.
A good number of high-stakes arbitrations involve
construction and banking law, two areas in which women
are notoriously under-represented at both the law firm
and the commercial arbitration level. Thus, until women
are integrated into their firms’ business and commercial
practice and encouraged to and supported in succeeding
as counsel on construction and banking matters, women
will continue to be excluded from this productive source
of arbitration opportunities.
Demand-Side Obstacles: The lawyers who select the
arbitrators for particular cases are, not surprisingly, quite
senior. Because environmental factors prevent women
from being well-represented in the ranks of litigation
partners and senior corporate counsel, the very people
who might be most likely to consciously select women
arbitrators, all things being equal, are not in a position
to do so. Unfortunately, women’s law school enrollment
percentages are falling off, and women’s employment
with large law firms is also falling off. As a result, the
pipeline of both female commercial arbitrators, and
women litigators who might be more open to selecting
qualified women arbitrators for complex commercial
matters, is being negatively affected.
Even when women manage to get recruited to the
arbitration panels of major ADR providers, they are
not as likely to get selected as their male counterparts.
When they receive a strike list of ten potential arbitrators,
the law firm drill is to circulate an internal memo to
get feedback on the names on the list. At times, the
lawyers may solicit input from lawyers at other firms. It
is unacceptably risky for litigators, given the paucity of
bases for appeal, to recommend that their clients select
an arbitrator who appears on paper to be qualified but is
not known by that firm’s subset of attorneys. This vicious
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circle—the better-known the arbitrator is, the more
likely to be known by counsel on both sides, and thus
to get selected—prevents women from moving along
the pipeline to selection.
Implicit Bias: Even the rare woman who achieves
the same level of experience, expertise and success as
her male counterparts may be selected less frequently
as a commercial arbitrator because implicit bias prevents
equally qualified women from being perceived as equally
qualified. This type of bias is called “implicit” because
the individuals explicitly articulate opposite, non-biased
values. Because implicit bias resides in the unconscious
part of the mind, operates automatically and is in conflict
with the espoused values of the individual, it is in some
ways more difficult to address than explicit bias.
A Harvard Business School study of MBA students at
New York University is illustrative.9 At the outset of the
study, the students assessed themselves as unbiased. Half
were given study packets describing a venture capitalist
known as “Heidi,” while half were given packets describing the identical venture capitalist, but named “Howard.”
While the students rated Heidi and Howard equally
highly as professionals, the students—both men and
women—responded negatively to Heidi’s aggressiveness.
They weren’t sure they’d want to work with Heidi; they
felt she was out for herself. Their attribution of negative
qualities to the woman but not the man is an example of
implicit bias.
Indeed, when it comes to perceived ability to conduct
complex commercial arbitrations, the interviews I
conducted revealed absolutely no conscious bias against
women arbitrators. The fact remains that women are
selected at lower rates than their representation in the
legal profession would suggest, and at lower rates than
comparably-qualified males on the same strike lists.
As CPR Institute’s Kathy Bryan said, “Implicit bias
perpetuates the inability of women to achieve the necessary benchmarks to be perceived as equal to males.” In
other words, implicit bias begets fewer opportunities to
demonstrate that a woman has the same abilities as her
male arbitrator counterparts. Former U.S. Secretary of
State Madeleine Albright’s quote is apropos: until women
have the same opportunities to succeed as commercial
arbitrators, “women may have to work just a little bit
harder. There’s plenty of room for mediocre men, but
no room for mediocre women.”
Women’s psycho-social barriers: Women themselves
not infrequently hold self-limiting beliefs that hinder
their efforts to be successful litigators and arbitrators.
The literature is replete with studies showing that women
learn to hide their intelligence, lower their expectations,
please others at their own expense, work to be perceived
as agreeable, etc. Women tend to under-estimate their

abilities and shy away from self-promotion, while men
easily express their confidence in their strengths.
In How to Become an International Arbitrator without
Even Trying,10 William Tetley, Q.C., illustrates how the
combined power of the old boy network and supreme
self-confidence enabled him to get his start in international arbitration. In 1982, two prominent international
arbitrators phoned and asked him to chair a major arbitration, stating as an afterthought, “Of course, you know
the ICC Rules.” The case concerned the construction of
airports, air control and air defense systems in seven districts
in Saudi Arabia. He accepted the position even though he
had never participated in arbitration as either an attorney or
an arbitrator, had no idea what the ICC was, and had virtually no experience with construction law. His co-arbitrators
later praised his fine work on the matter.
Having striven to succeed in a male-dominated
profession, and believing they had to blend in with
the males, successful women litigators are sometimes
reluctant to support a well-qualified female arbitrator for
fear of bringing unwanted attention to their own gender.
Professor Susan Estrich described this phenomenon:
When you talk to women at the very top, it becomes
clear that part of their success is due to convincing men
that they aren’t like other women. . . . [D]enying their
status as women becomes a reflex. So when they get high
up enough—far from making a difference for the women
who come after them—they’re still in the business of proving
to the guys that they’re really not one of the girls.”11
Approaches to Addressing the Problem
To improve the gender diversity of commercial
arbitrators, a concerted effort will need to be made to
remove barriers and increase the number of promising
women at every point along the pipeline to success.
Similar efforts should be made to improve ethnic
diversity in the field as well. Providers and professional
and bar associations will have to remain mindful of the
importance of gender balance in their advertising and
in their public and in-house trainings and presentations.
Providers cannot stop at merely recruiting women for
their arbitration rosters; they will have to find effective
ways to address users’ implicit biases when promoting
their women arbitrators to users of arbitration and to
the ADR community as a whole.
This entails the ADR community’s identification and
mentoring; the major providers’ recruitment, training,
mentoring and showcasing; and outside counsel’s selection
of qualified women. Until this level of encouragement and
support is manifested, many of the most promising women
lawyers will be lured to such relatively more female-friendly
employers as the public sector, the bench, non-profits, corporate counsel positions and law schools. Not every bright
woman relishes the challenge of being a trailblazer.
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color, women, persons of any sexual orientation and
religion, and persons with impairments and/or disabilities, by raising awareness of diversity in the ADR field
and exploring proactive solutions to eliminating employment barriers these ADR professionals encounter.”
With so many stakeholders committed to increasing
women’s prominence in the field of commercial arbitration,
can the day be far away when women will be proportionately represented on the major providers’ arbitration
rosters, and selected as frequently as their male counterparts? The legitimacy of awards rendered in arbitration
demands it. u

To improve the gender diversity of
commercial arbitrators, a concerted
effort will need to be made to remove
barriers and increase the number
of promising women at every point
along the pipeline to success.
Mentoring: The major arbitration providers are
actively trying to address this challenging issue. The
American Arbitration Association even includes in its
mission statement the creation and maintenance of
gender and racial diversity on its neutrals roster. Toward
that end, the AAA initiated the Leon Higginbotham
Fellows Program, which provides a full year of training,
mentorship and networking opportunities to up and coming diverse ADR professionals.
CPR suggests that, as a way to assist newer entrants to
gain experience and exposure, it would be beneficial to
be able to serve as secretary to an arbitral tribunal, much
as recent law school grads enhance their experience and
CVs by participating in federal and state court clerkships.
Serving as a secretary to an arbitral tribunal performs the
same function as shadowing while conferring significantly
more status upon the mentee.
Professional organizations of highly successful commercial arbitrators such as the College of Commercial
Arbitrators and the Chartered Institute of Arbitrators can
play an important role in mentoring promising women,
even if they do not yet qualify for membership. Adding
this to their mission statements would demonstrate and
solidify their commitment to this goal.
The Role Arbitration Users Can Play: Corporations
have consistently led, not followed, the diversity bandwagon. Law firms’ enunciated diversity initiatives did not
develop any traction until corporate clients demanded
documented progress from their firms, upon pain of
losing their legal business. As noted above, it is not the
province of law firms to try out women arbitrators with
whom no one in their referral circle is familiar. They
must be given a green light from their corporate clients to
undertake such efforts, arguably reinforced by economic
carrots and sticks.
Showcasing Well-qualified Women Arbitrators:
JAMS acknowledges that it is tricky for women arbitrators
to find opportunities to showcase what they can do. The
ABA Dispute Resolution Section’s Standing Committee
on Diversity identifies as its first objective to “[i]mprove
the employment opportunities for ADR professionals of
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Documents/Articles/Smalls-Recorder-Time-to-Focus-2011-05-30.pdf.
6 Gus Van Harten, Perspectives on Topical Foreign Direct
Investment Issues by the Vale Columbia Center on Sustainable
International Investment,” 59 Columbia FDI Perspectives,
Feb. 6, 2012. http://www.vcc.columbia.edu/content/
lack-women-arbitrators-investment-treaty-arbitration.
7 Smalls, supra note 5.
8 Women Matter 2010, McKinsey & Co. (2010), http://
www.mckinsey.com/locations/swiss/news_publications/pdf/
women_matter_2010_4.pdf.
9 Francis Flynn, Too Tough, Too Soon: Familiarity and the
Backlash Effect, working paper (2007), referenced in http://
www.gsb.stanford.edu/news/headlines/wim_martin07.shtml.
10 See William Tetley, How to Become an International
Arbitrator without Even Trying, June 14, 2011, available at
http://www.mcgill.ca/maritimelaw/tetley/arbitrator/.
11 Ramit Mizrahi, “Hostility to the Presence of Women”:
Why Women Undermine Each Other in the Workplace and the
Consequences for Title VII, 113 Yale L.J. 1579, 1599 n. 115
(2004), citing Kathleen Jacobs, In Praise of Power, Working
Woman, Nov. 2000, at 22.
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http://www.nortonrosefulbright.com/knowledge/videos/139808/gender-diversity-ininternational-arbitration

Gender diversity in international arbitration
Video | 2016 | 3:19

Lucy Greenwood, an independent arbitrator, discusses gender diversity in international
arbitration, and the recently launched Pledge on Equal Representation in International
Arbitration. Lucy offers unique insight gained by membership of the Pledge’s Steering
Committee and having authored a number of influential publications on gender diversity in
international arbitration.

Transcript

International arbitration tribunals are composed of either a sole arbitrator of a three member
arbitration panel and those arbitrators are appointed either by the parties or by the arbitration
institution. The legal community as a whole has taken steps to address gender diversity in the legal
community, but we in the arbitration community have historically lagged behind in identifying these
issues and addressing them.
In 2010, I wrote a paper on gender diversity in international arbitration and at that time there was
very little information available as to the composition of international arbitration tribunals. It was only
after a great deal of research that we were able to conclude that around 6% of international
arbitrators appointed to tribunals were women. Things have improved since then and the current
best estimate is that around 15% of arbitrators appointed to tribunals are female, but there is still a
long way to go until we achieve equal representation.
There are two main hurdles to women being appointed as international arbitrators. The first is what
is called “pipeline leak” and women over the last 20 years have joined the profession in equal
numbers as men but the situation changes dramatically as they progress through to the senior
ranks. Here at Norton Rose Fulbright we are actively trying to address pipeline leak and unlike many
global law firms we actually have concrete targets which we intend to achieve. The most important
one of which being achieving 30% of our partners as female by 2020.
The second major issue is unconscious bias. Numerous studies have shown that men and women
are not evaluated in the same way in professional capacities, and this has a significant impact on
women being appointed to senior positions.
Norton Rose Fulbright has been involved in launching a global Pledge on improving the
representation of women in arbitration and I have been delighted to be a member of the steering
committee for that Pledge. The Pledge was launched in May 2016 and, as part of the Pledge,
signatories are encouraged to take concrete steps to improve the representation of women in
arbitration. The ultimate goal is to achieve full parity which we appreciate is a very lofty goal but in
the meantime signatories are encouraged to both improve the monitoring and recording of statistics
in relation to gender diversity in arbitration and to promote the fair representation of women on
international tribunals wherever possible.
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Getting a Better Balance on International
Arbitration Tribunals
by LUCY GREENWOOD & C. MARK BAKER

*

ABSTRACT
In this article the authors look at gender diversity in international arbitration tribunals and
draw a comparison with gender diversity in the judiciary, in law firms and in major companies.
Concluding that the lack of gender diversity in international arbitration tribunals cannot wholly
be attributed to the lack of women at the senior end of the legal profession, the authors suggest
that one way to diversify and expand the pool of arbitral candidates is for states to implement
policy changes in the manner in which arbitrators are selected for investment treaty arbitrations.
Changes made at this level will increase the visibility and profile of arbitral candidates and may
result in a trickledown effect on appointments to commercial arbitration tribunals.

I. DIVERSITY ON INTERNATIONAL ARBITRATION
TRIBUNALS
The lack of gender diversity in international arbitration tribunals is seen as an
‘ongoing issue . . . rearing its head now and again’.1 In seeking to achieve a better
balance on international arbitration tribunals, this article focuses on the ‘male’
element of the assertion made by Sarah Francois-Poncet in 2003, and often
repeated, that most international arbitrators are ‘pale, male and stale’.2 We leave
for another day the questions surrounding the lack of diversity in relation to age

*

1

2

Lucy Greenwood, FCIArb, Foreign Legal Consultant, Texas, Solicitor, England & Wales, member of the
Fulbright & Jaworski LLP International Arbitration Group lgreenwood@fulbright.com. C. Mark Baker,
FCIArb, admitted to practice law in Texas, Executive Committee Member and Member of the Board of
Directors of the American Arbitration Association and Chairman of its International Advisory Committee,
co-head of the Fulbright & Jaworski LLP International Arbitration Group. mbaker@fulbright.com. The views
expressed in this article are the authors’ own and do not necessarily reflect the views of Fulbright & Jaworski
LLP.
Posting by Sophie Nappert to OGEMID@mailtalk.ac.uk (Feb. 9, 2012, 03:29 am CST). OGEMID
discussions are subject to the Chatham House rule. Those quoted in this article have given express permission
for their comments to be attributed.
See Michael Goldhaber, Madame La Presidente, 1 Transnatl. Dis. Mgt. (July 2004).
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and ethnicity that are also evident in the composition of international arbitration
tribunals.3
In this field, there are occasional blog postings about gender diversity,4
intermittent flurries of discussion in internet forums,5 and, much less frequently,
the occasional publication of hard statistics about the composition of international
arbitration tribunals.6 There has been relatively little comment on the reasons
underpinning the lack of gender diversity in international arbitration tribunals; in
contrast, there appears to be general acceptance that this is the status quo.7
International arbitration practitioners have become comfortable with the notion
that women are a significant minority, if not a ‘tiny fraction’8 of the international
arbitrator population.
A major cause of the under-representation of women on international
arbitration tribunals is the lack of women making it through to the upper echelons
of the legal profession. However, the limited data that is available indicates that
women are even more poorly represented on arbitral tribunals than at a senior
level in law firms. It appears that the additional obstacles which an international
arbitrator must overcome in order to succeed may penalize women
disproportionately. The number of women appointed to international arbitration
tribunals is therefore smaller than it should be, even taking into account the
difficulties women face in getting to a stage at which they may be considered for an
arbitral appointment.

3

4

5
6
7

8

The opening paragraph of Dr. K.V.S.K. Nathan’s article Well, Why Did You Not Get the Right Arbitrator? sums up
the general lack of diversity in international arbitration tribunals: ‘An observer from planet Mars may well
observe that the international arbitral establishment on Earth is white, male and English speaking and is
controlled by institutions based in the United States, England and mainland European Union. For the most
part, arbitrators and counsel appearing actively in international arbitral proceedings originate from these
countries. The majority in a multi-member international arbitral tribunal is always white. The red alien from
Mars will be puzzled in his own way because the majority of the published disputes before international
arbitral tribunals involve parties from the developing countries and nearly three-quarters of the people on
Earth live in those countries and are not white and more than half the total population are women.’ Dr.
K.V.S.K. Nathan, Well, Why Did You Not Get the Right Arbitrator?, 15 Mealey’s Intl. Arb. Rep. 24 (July 2000). The
article dates from July 2000, but Dr Nathan’s observations appear to be equally true today.
See, e.g. Lisa Bench Nieuwveld, Women in Arbitration: Lots of Talk, Any Changes?, Kluwer Arbitration Blog
(Nov. 22, 2011), http://kluwerarbitrationblog.com/blog/2011/11/22/women-in-arbitration-lots-of-talk-anychanges/; Discussion by Lara Bander and Mehtap Tari Hirt in Matthias Scherer, Arbitral Institutions under
Scrutiny, Kluwer Arbitration Blog (Oct. 5, 2011), http://kluwerarbitrationblog.com/blog/2011/10/05/
arbitral-institutions-under-scrutiny/.
Members of OGEMID can review the various discussion threads on diversity, which are archived online at
http://www.transnational-dispute-management.com/ogemid/.
See Susan Franck, Empirically Evaluating Claims About Investment Treaty Arbitration, 86 N.C. L. Rev. 1 (2007).
An anonymous posting to OGEMID@mailtalk.ac.uk (30 June 2009 08.58 CST) thought that ‘too much was
made of women in arbitration . . . It just so happens that in current circumstances there are more good men
than good women.’
Per Franck supra n. 6.
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II. THE UNDER-REPRESENTATION OF WOMEN ON
INTERNATIONAL ARBITRATION TRIBUNALS
Although it is generally acknowledged that women are under-represented on
international arbitration tribunals, it is nonetheless instructive to look at the
available data and to place that data in context, as far as possible. In researching
this article it was notable how little data was publicly available on this topic and
how difficult additional data was to obtain.9
In 2006, Professor Susan Franck carried out detailed research into investment
treaty arbitrations by analysing the population of investment treaty arbitrations
that were publicly available at that time.10 The population of her study comprised
102 awards, of which 100 had three-member tribunals and two were rendered by
a sole arbitrator, resulting in 145 different arbitrators. Professor Franck concluded
that women were a ‘tiny fraction’ of the arbitrators in the awards she analysed.
There were 5 women (3%) in the population of 145 investment treaty arbitrators
she reviewed. For this article, research was carried out into the constitution of
ICSID tribunals as published on the ‘concluded cases’ section of ICSID website as
at 1 March 2012, in order to update and revisit Professor Franck’s research in
relation to the representation of women in investment treaty arbitration
tribunals.11 The population of this study comprised 254 concluded ICSID cases,12
from January 13, 1972 to January 18, 2012.13 In these cases, 746 arbitrators were
appointed.14 42 (5.63%) of those appointments were of female arbitrators. So
while the percentages have almost doubled, the levels are still very low. It is of
course, more difficult to replicate this process with international commercial
9

10
11
12

13
14

The authors contacted the LCIA, SCC, ICDR, and the ICC requesting information on the gender of the
arbitrators appointed in arbitrations administered by the institutions. In an email exchange with Lucy
Greenwood on 17 February 2012 and subsequently followed up by a telephone call on 21 February 2012, the
ICC confirmed that it did not maintain information on diversity. Note that Louise Barrington reported that
in 1990 the ICC named 517 arbitrators, of whom 4 (0.78%) were women and in 1995, the ICC named 766
arbitrators, of whom 22 (3%) were women. Louise Barrington, The Commercial Way to Justice (Kluwer
1997). The Stockholm Chamber of Commerce responded to the author on 9 March 2012 that 6.5% of all
appointed arbitrators (both party appointed and appointed by the SCC between 2003 and 2012) have been
women and 8.4% of the arbitrators appointed by the SCC have been women. However, it did not maintain
these statistics routinely. The LCIA reported to Lucy Greenwood by email on 20 March 2012 that of 336
arbitrator appointments in 2011, 22 (6.5%) were female. The ICDR did not provide statistics to the authors.
The Arbitration Institute of the Finland Chamber of Commerce stated that 27 % of the arbitrators
appointed by the FCC in 2011 were women, but indicated that ‘very few’ of the party-appointed arbitrators
were female (email to Lucy Greenwood dated 20 June 2012).
Franck supra n. 6.
ICSID, List of Concluded Cases, http://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCase
DtlsRH&actionVal=ListConcluded (last visited Mar. 1, 2012).
Concluded cases were defined as all awards (even where subsequently annulled), annulment decisions,
resubmission decisions, and fully constituted tribunals in proceedings that were discontinued before an award
was rendered. Rectification decisions, interpretation decisions, revision decisions, and conciliation
proceedings were omitted. So defined, there was a total of 254 concluded cases: 246 three panel tribunals and
8 cases involving sole arbitrators.
From Holiday Inns S.A. and others v. Morocco (ICSID Case No. ARB/72/1) to Club Hotel Loutraki S.A. and Casinos
Austria International Holding GMBH v. Republic of Serbia (ICSID Case No. ARB/11/4).
Of this figure, there were 8 sole arbitrator appointments. 738 appointments were made to 246 three-member
tribunals. The figure only includes the final composition of the tribunal; any prior appointees were omitted.

656

Arbitration International, Volume 28 Issue 4

arbitrations, as information on international commercial arbitrations is not
routinely published. In the 2009 American Lawyer Scorecard of major
arbitrations, Michael Goldhaber stated that around 4% of the 250 arbitrators
involved in the cases he analysed were female.15 The Stockholm Chamber of
Commerce reported to the authors that 6.5% of all arbitrators appointed in its
arbitrations have been women. The LCIA reported that in 2011, 6.5% of all
arbitrators appointed in its arbitrations were women. Extrapolating from this data,
it appears that the best estimate of the percentage of women appointed to
international commercial arbitration tribunals is around 6%.16
(a) Why Are Women Under-represented on International Arbitration Tribunals?
Why are women so under-represented on international arbitration tribunals? The
answer is not straightforward. The over-riding reason for the disproportionate
appointment of men is rooted in the difficulties women continue to face in
reaching the senior levels at law firms: there are simply not enough women
reaching the top of the profession. However, the problem is then exacerbated by
the peculiarities of international arbitration, in particular the lack of transparency
in the appointment process.17
In 2012, it is probably fair to say that a significant number, if not the clear
majority, of practicing international arbitrators came through the ranks as
practicing lawyers acting as counsel in international arbitrations. It is therefore
appropriate to focus on this route as the primary route most potential arbitrators
will take in establishing their career.18 Given the numbers of female lawyers
entering the profession, there should be no shortage of supply of female potential
arbitrators in the pipeline. Female students in the US and the UK have been
accepted to study law at around the same rate as male students since the 1990s.19
In fact, almost 65% of graduate trainees at entry level in the UK are women,

15
16
17
18
19

Michael Goldhaber, Deciding Women, Focus Eur. 27 (Summer 2009).
See supra note 9.
As discussed by Catherine Rogers in The Vocation of the International Arbitrator, 20 Am. U. Int’l L. Rev. 957
(2005).
In this article, we are focusing on legally qualified international arbitrators.
In 2001, Jonathan Glater noted that 49.4% of American first year law students were women. He observed
that ‘[w]omen are expected to be the majority of students entering law school this fall’. Jonathan Glater,
Women Are Close to Being Majority of Law Students, New York Times (Mar. 26, 2001), available at http://
www.nytimes.com/2001/03/26/business/women-are-close-to-being-majority-of-law-students.html. In the
United Kingdom, ‘the proportion of applicants accepted onto university law degree course who were women
increased from 48 per cent in 1986 to 50 per cent in 1991’. Law Society of England and Wales, Annual Statistical
Report 71 (1992), available at http://www.lawsociety.org.uk/7C46A58E-4688-4C8B-AEDD-A07ABD9
F203E/FinalDownload/DownloadId-8234B57A15A1575C817DF1AFC161A38E/7C46A58E-4688-4C8BAEDD-A07ABD9F203E/secure/file/167800/e:/teamsite-deployed/documents/templatedata/Publications/
Research%20Publications/Documents/trendsasr1992report.pdf. By 2008, this number had risen to
64.26%. Law Society of England and Wales, Annual Statistical Report 29 (2009), available at http://www.law
society.org.uk/7C46A58E-4688-4C8B-AEDD-A07ABD9F203E/FinalDownload/DownloadId-04457F8E
BB575F4FA28DF2306A10DC04/7C46A58E-4688-4C8B-AEDD-A07ABD9F203E/secure/file/183555/
e:/teamsite-deployed/documents/templatedata/Publications/Research%20Publications/Documents/asr
2009report.pdf.
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according to a 2010 survey by the Law Society.20 However, it is sobering to note
that the 65% figure has dropped to less than 20% by the time those graduates
reach partner level.21 This is known as ‘pipeline leak’ by commentators, who
attribute the leak to various factors, including office climate, difficulties in
managing dual careers, lack of female role models and mentors, lack of flexible
work options and attitudes to flexible working.22 At the potential international
arbitrator level we are dealing with those who have reached the top of their
profession, and the numbers are correspondingly extremely small. Thus, it can be
posited that the main culprit for the scarcity of female arbitrators is the effect of
pipeline leak. In the international arbitration field, once a female associate makes
it through the pipeline to partnership, she is likely to find that almost nine out of
ten of her partner colleagues are male, a stark comparison to when she started
work, when only around four out of ten of her trainee colleagues would have been
men.23
20

21

22

23

Law Society of England and Wales, Obstacles and Barriers to the Career Development of Woman Solicitors (March 2010),
available at http://www.lawsociety.org.uk/secure/file/189203/e:/teamsite-deployed/documents/template
data/Publications/Research%20Publications/Documents/Female%20lawyers.pdf.
The 2011 Diversity Survey published by the Black Solicitor’s Network surveyed 44 firms and found that
57.4% of trainees at participating firms were female, compared to 56.5% of associates and 23% of partners.
Black Solicitors’ Network, Diversity League Table 2011, available at http://satsumadesign.co.uk/Diversity
LeagueTable2011-TMP/. Participation in the survey was voluntary and therefore self-selecting. The survey
found that there had been little change in these figures over the past five years. In The Lawyer’s 200 Annual
Report 2011, the firm with the greatest proportion of female equity partners – SJ Berwin – had just 20%, with
only 18 of the 200 firms having 10 or more percent female equity partners. UK’s top firms fail to increase female
equity partner figures, The Lawyer (Sept. 14, 2011), http://www.thelawyer.com/uk’s-top-firms-fail-to-increasefemale-equity-partner-figures/1009165.article.
See, in particular, the pyramid at http://www.catalyst.org/publication/132/us-women-in-business, March
2012, which shows women at 51% of management, professional and related occupations, 14% of Fortune
500 Executive Officers, 16% of Fortune 500 board seats, 7.5% of Fortune 500 top earners and 3.4% of
Fortune 500 CEOs. See also http://www.pwc.com/en_GX/gx/women-at-pwc/assets/leaking_pipe
line.pdf. The Leaking Pipeline: Where are our female leaders? March 2008. In this study, research commissioned by
PwC UK indicated that, in most ‘first world’ countries, entry-level men and women in the professional
services sector are hired at an equal rate. Women were lost from the pipeline through voluntary termination
at a rate two or three times faster than men once they reached mid-career level. The study found no evidence
of deliberate, conscious bias. Reasons for the pipeline leak included: lack of female role models; lack of
mentoring opportunities; work/life challenges and perceived lack of flexibility; gender stereotyping; lack of
opportunities; lack of clear career path; perceived lack of skills/experience.
Eleven per cent of partners in the top 10 arbitration teams in the world (according to Global Arbitration
Review in 2011) were female. To obtain this figure, the composition of the top ten arbitration teams
according to Global Arbitration Review’s 2011 ‘GAR 100’ survey was analyzed. Global Arbitration Review,
GAR 100 (4th ed. 2011), available at http://www.globalarbitrationreview.com/_img/_surveys/GAR
30_table2011.jpg. Freshfields 7% – 29 partners (2 women): http://www.freshfields.com/practices/dispute/
arbitration/people/; Shearman & Sterling 13% – 15 partners (2 women): http://www.shearman.com/
practices/detail.aspx?practiceid=e89f53cf-5f6b-4264-84e0-0932dee4781c&disp=lawyers&Industry=False;
White & Case 10% 49 partners (5 women): http://www.whitecase.com/attorneys/. Search terms: ‘Partner
level’ and ‘International Arbitration’; WilmerHale 13% 15 partners (2 women): http://www.wilmer
hale.com/biographies/biographies/whAttorneySearch.aspx Search terms ‘Partner’ and ‘International
Arbitration’. Debevoise & Plimpton 18% 11 partners (2 women).
Source: Website’s ‘International Dispute Resolution’ section, which is limited to international arbitration.
Hogan Lovells 9% 66 partners (6 women): http://www.hoganlovells.com/international-arbitration/. ‘Our
People’ King &Spalding 16% 25 partners (4 women): http://www.kslaw.com/practices/InternationalArbitration/People. Allen & Overy 11% (There are 104 partners listed in ‘Dispute Resolution’ but 9 listed in
international arbitration ‘Key People’. Of the 9: 1 is female): http://www.allenovery.com/AOWEB/

658

Arbitration International, Volume 28 Issue 4

However, the figures for female arbitrators appointed to international
arbitration tribunals compare poorly to female representation in the judiciary and
in companies, both of which suffer similarly from ‘pipeline leak’. In England and
Wales in 2011, women made up a total of 22% of the judiciary, including 15% of
High Court Judges, up from 14% and 8% respectively in 2001.24 In the United
States, 49 of the 162 active judges currently sitting on the thirteen federal courts of
appeal are female (30.2%). Approximately 30% of active United States district (or
trial) court judges are women.25 The percentage of women directors on FTSE 100
companies has been constant at around 12% for the last three years,26 with women
holding 16.1% of the boardroom seats at Fortune 500 companies in 2011.27 The
best estimates of 6% of women appointed as arbitrators on international
arbitration tribunals is just over half the 11% figure for female partners on
international arbitration teams.28 Accordingly it seems that international
arbitration is suffering from more than the usual ‘pipeline leak’.
(b) Arbitrator Selection
Previous service as an arbitrator is considered to be the ‘pre-eminent qualification
for an arbitrator-candidate’.29 As so much of the arbitration process is confidential,
information about an individual’s track record is limited and such information that
is shared is usually kept within a small group. Largely due to the fact that there is

24
25

26
27
28
29

AreasOfExpertise/PeopleList.aspx?contentTypeID=4&contentSubTypeID=19912&aofeID=302&practiceID=
314&pno=1&prefLangID=410. Baker & McKenzie 9% (There are 270 partners listed in ‘Dispute
Resolution’. To narrow this down, ‘arbitration’ was used as a keyword. This produced 86 results, of which
there were 8 women): http://www.bakermckenzie.com/ourpeople/List.aspx?keywordphrase=Arbitration&
levels=0e65a907-b3c9-4595-b0c4-a39db5d7b729 Dechert 8% 13 partners (1 woman)
Source: http://www.dechert.com/lawyers/list.aspx?Services=eefd727f-31b1-4668-a874-84023622e556.
An average of these figures is 11.4%.
Global Arbitration Review published a list of its top ‘45 under 45’ international arbitration specialists in
2006 and in 2011. Names that appeared on the 2006 list were excluded from the 2011 list. Both lists were
compiled with input from practitioners and one of GAR’s stated aims in relation to the 2011 list was to ‘make
the selection as diverse as possible’. GAR 45 under 45 2011 – Introduction, 6 Global Arbitration Review (Aug. 11,
2011), available at http://www.globalarbitrationreview.com/journal/article/29699/gar-45-45-2011-introduction/. In the 2011 list there were 10 women (22%). There were 9 women (20%) in the 2006 list.
The Chartered Institute of Arbitrators reports that 14% of its total membership and 10% of its Fellows
are women. (The Chartered Institute of Arbitrators provided this information by email to Lucy Greenwood
on 22 February 2012).
Judiciary of England and Wales, Diversity Statistics and General Overview, http://www.judiciary.gov.uk/
publications-and-reports/statistics/diversity-stats-and-gen-overview (last visited Feb. 28, 2012).
Calculations based on data from the Federal Judicial Center’s website, available at http://www.uscourts.gov,
as set out in: National Women’s Law Center, Women in the Federal Judiciary: Still a Long Way to Go (Feb. 23,
2012), http://www.nwlc.org/resource/women-federal-judiciary-still-long-way-go-1#_edn4.
Cranfield University School of Management, The Female FTSE Board Report (2010), available at http://www.
som.cranfield.ac.uk/som/dinamic-content/research/documents/FemaleFTSEReport2010.pdf.
According to Catalyst, 2011 Catalyst Census: Fortune 500 Women Board Directors, available at http://www.
catalyst.org/file/533/2011_fortune_500_census_wbd.pdf.
See supra n. 23.
Rogers, supra n. 17. Rogers identifies how, in her view, arbitrators ‘operate in a largely private and underregulated market for services, access to which is essentially controlled by what might be considered a
governing “cartel” of the most elite arbitrators’. She goes on to state that the market ‘is largely characterized
by information asymmetries and barriers to entry’.
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very little else to go on, the number of previous appointments held by an arbitrator
candidate is viewed as a badge of quality.
Historically there has been nowhere counsel can easily go to identify arbitrators
willing to serve, so there is a natural tendency to consider the ‘elite’ names that
instantly spring to mind. Second, there is safety in numbers of appointments.
Counsel need to have the courage to convince clients (and themselves) that a
lesser-known arbitrator will do a good job. In 2011 American Lawyer identified
ten ‘top’ arbitrators.30 These arbitrators are not necessarily divided from the rest of
the international arbitration world by talent alone. They are also there because it
is human nature to look for validation in decisions and this is found in the
awareness that others have appointed the same individuals to do the same job.
However, purely because one person has been appointed a certain number of
times more than another does not make him or her a certain number of times
more efficient, more fair, more just or necessarily a better arbitrator. It does make
him or her busier, which contributes to the situation in which many arbitration
practitioners find themselves, of having to explain to clients that international
arbitration is not in fact, quicker (or cheaper) than litigation before a national
court. The unavailability of the ‘elite’ arbitrators contributes significantly to the
delays faced in the arbitral process: in the appointing process, in fixing hearing
dates, and receiving the award.
One of the difficulties faced by those wishing to appoint arbitrators for both
commercial and investment treaty arbitrations is the lack of visibility of potential
arbitrators. Service as an arbitrator is generally a second career, which is either
concurrent with or subsequent to other professional service, such as serving as a
member of the judiciary, a member of the bar, as an attorney or an academic.
Women, who may have taken longer to reach a point at which they can begin to
develop this second career, often suffer disproportionately from this lack of
visibility. The issue is more acute with regard to commercial arbitrations, where
there is little or no transparency in the arbitration process. In investment treaty
arbitrations, there is a greater degree of transparency and, subsequently, more
opportunity to make changes in the appointment process which could expand the
pool of arbitrators under consideration.
There may also be other factors at play in the appointment process that affect
the choice of an arbitrator. It has been posited that our social behaviour is not
completely under our conscious control and that behaviour is driven by learned
stereotypes.31 Our brains categorize information about people largely by labelling

30

31

American Lawyer identified the ‘arbitrators with the busiest caseloads in 2009-10’. Gabrielle KaufmannKohler and Brigitte Stern tied for second with a total of 18 arbitrations each. American Lawyer,Arbitration
Scorecard 22 (Summer 2011). See also Gus Van Harten, The (Lack of) Women Arbitrators in Investment Treaty
Arbitration, Columbia FDI Perspectives No. 59, Feb. 6, 2012. Mr Van Harten analysed investment treaty cases
as at May 2010 and determined that 4% of those serving as arbitrators were women. Gabrielle KaufmannKohler and Brigitte Stern accounted for 75% of the appointments of women.
See Anthony Greenwald & M.R. Benaji, In Implicit Social Cognition: Attitudes, Self-Esteem and Stereotypes, 102
Psychological Rev. 4–27 (1995). The authors argue that much of our social behaviour stems from learned
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– what used to be known as stereotyping. The notion of unconscious bias is based
on the idea that individuals develop an embedded, unconscious belief and
response system through repeated experiences and messaging.32 Our brains are
wired to categorize age, gender, race and role into the simplest way to enable easy
recall of the information. Yet grouping information in this way often leaves us
making unconscious assumptions which then affect our decision making.
Unconscious gender bias manifests itself in many ways. Studies have shown that
men and women do not evaluate men and women equitably in professional
capacities.33 In one study, resumes and journal articles were rated lower by male
and female reviewers when they were told the author was a woman.34 A Swedish
study of postdoctoral fellowships awarded showed that female awardees needed
substantially more publications to achieve the same rating as male awardees. In
this study the peer reviewers over-estimated male achievements and/or
underestimated female performance.35 Women are also disadvantaged through the
tendency of individuals to appoint successors (and arbitrators) ‘in their own image’,
i.e. where senior counsel chooses individuals who are similar to themselves in age,
background, experience, and gender. The assumption that all arbitrators are male
can be pervasive. In 2007, Professor Ilhyung Lee reported on a survey he carried
out into the nationalities of international arbitrators with a view to determining
how nationality influenced those appointing arbitrators.36 Professor Lee looked, in
particular, into what would influence someone making an appointment and asked
his respondents to assume hypothetical situations in which they were making an
appointment and to consider how various permutations involving an arbitrator’s
nationality and national affiliation would affect their choice of arbitrator. The first

32

33

34

35

36

stereotypes. Greenwald went on to develop the Implicit Association Test. See Anthony Greenwald, Debbie
McGhee & Jordan Schwartz, Measuring Individual Differences in Implicit Cognition: The Implicit Association Test, 74
J. Personality & Soc. Psychol. 1464 (American Psychological Association, 1998), available at http://
faculty.washington.edu/agg/pdf/Gwald_McGh_Schw_JPSP_1998.OCR.pdf.
There is an online test designed to test whether the participant has implicit bias in relation to associations of
gender with career or family. This Implicit Association Test (IAT) is part of ‘Project Implicit’ which is run by
a ‘virtual laboratory’ with scientists from Harvard University, the University of Washington, and the
University of Virginia. See https://implicit.harvard.edu/implicit/.
J. F. Dovidio & S.L. Gaertner, Aversive Racism and Selection Decisions: 1989 and 1999, 11 Psychol. Sci. 315–319
(2000); V. Valian, Why So Slow? The Advancement of Women (MIT Press 1998).
C. Wenneras & A. Wold, Nepotism and Sexism in Peer Review, 387 Nature 341–343 (1997), as cited in Naomi
C. Chesler et al., The Pipeline Still Leaks and More Than You Think: A Status Report on Gender Diversity in Biomedical
Engineering, Annals of Biomedical Engineering (2010).
M.A. Paludi & W.D. Bauer, Goldberg Revisited: What’s in an Author’s Name, 9 Sex Roles 387–390 (1983); R.
Steinpreis, K.A. Anders & D. Ritzke, The Impact of Gender on the Review of the Curricula Vitae of Job Applicants and
Tenure Candidates: A National Empirical Study. Sex Roles, 41 (1999) 509–528, as cited in Naomi C. Chesler et al.
The Pipeline Still Leaks and More Than You Think: A Status Report on Gender Diversity in Biomedical Engineering, Annals
of Biomedical Engineering, (2010).
C. Wenneras & A. Wold, Nepotism and Sexism in Peer Review, 387 Nature 341–343 (1997), as cited in Naomi C.
Chesler et al., The Pipeline Still Leaks and More Than You Think: A Status Report on Gender Diversity in Biomedical
Engineering, Annals of Biomedical Engineering, February (2010).
Ilhyung Lee, Practice and Predicament: The Nationality of the International Arbitrator (With Survey Results), 31 Fordham
Int’l L.J. 603.
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hypothetical situation promulgated by Professor Lee was that the potential
arbitrator had a wife with a particular nationality.37
On occasion, unconscious bias can mutate into a deliberate (and occasionally
articulated) choice to appoint a man rather than a woman. In 2003, Professor
Thomas Wälde told Michael Goldhaber of his experience with a male general
counsel who consciously favoured ‘old boys’ in making appointments, reasoning
that ‘because the other arbitrators on a panel are likely to be old boys’ he
maximized his chances of influencing them by appointing his own. This general
counsel said to Professor Wälde ‘we make appointments not to challenge perceived
prejudices, but to cater to them’.38 In a later article, Michael Goldhaber recounted
a story told by Lucy Reed, co-head of Freshfields’ International Arbitration
Group, of a client being ‘openly worried’ as to how the arbitrators on the panel
would regard his nominee if he chose a woman. He ultimately chose a ‘usual (male)
suspect’.39
In a 2007 survey of members of Arbitral Women conducted for Global
Arbitration Review, 46% of respondents said they had experienced ‘unwitting
bias’ during an international arbitration.40 One possible contributor to this
unwitting bias is the link that is often made between experience and quality.41 As
the majority of experienced international arbitrators are male, this leads to a
tendency to qualify discussions of diversity with references to maintaining
standards. The view that diversity may somehow dilute the quality of the tribunal
or lead to discord within the tribunal percolates through a number of the sporadic
online discussions on the subject.42
37

38
39

40
41

42

Professor Lee’s survey stated ‘The prospective arbitrator is American, with US citizenship, lives in the US
and is married to a Japanese women.’ The survey asked respondents to indicate whether this raised concerns
about the arbitrator’s independence or impartiality.
Michael Goldhaber, Madame La Presidente, Focus Europe 23 (2004).
Michael Goldhaber, Deciding Women, Focus Europe 27 (Summer 2009) and Michael Goldhaber, High Stakes,
Focus Europe (Summer 2011). The client did not give the co-arbitrators the opportunity to react (or not) to
the appointment of a women. The client’s actions are reminiscent of the classic example of women not being
given travel opportunities after returning to work post-children because of an assumption that they want or
need to be at home overnight.
Global Arbitration Review, Women of Arbitration – Network Effects, (Sep. 1, 2007), http://www.global
arbitrationreview.com/journal/article/16302/women-arbitration-network-effects/.
See, for example, the anonymous comment ‘I think too much is made of women in arbitration. My view is
that you select the best arbitrator for the job, man or woman. It just so happens that in current circumstances
there are more good men than good women. That is the result of historical circumstance, not of any innate
difference between men and women. But I would ask those who say that the current situation is a disgrace:
What would they do to remedy the situation? Would they risk a client’s arbitration by selecting an
inexperienced arbitrator just to promote diversity? I think that would border on malpractice.’ Anonymous
posting to OGEMID@mailtalk.ac.uk (30 June 2009, 07.56 am CST). Note the implicit suggestion in this
posting that appointing a woman would not be appointing the best arbitrator for the job and the coy
reference to ‘inexperienced arbitrator’ rather than woman.
Comments such as ‘I recall an esteemed colleague, who acts as both counsel and arbitrator, stating at a
conference that, when asked by a client to select an arbitrator, the desirability of promoting diversity is the
last feature on anyone’s mind. “We are not being asked to make a statement” he said, “we are asked to pick
the best person for the job”‘, posting by Sophie Nappert to OGEMID@mailtalk.ac.uk (9 Feb. 2012 03.27
CST) perpetuate the notion that gender diversity will result in the appointment of less skilled arbitrators. See
also, the anonymous contribution to OGEMID quoted at the beginning of this article ‘Diversity does not
feature in parties’ agendas . . . parties want an arbitrator who will hold sway vis-à-vis the others . . . a
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Perhaps more so than in other fields, it is difficult to identify concrete reasons
why we should care whether women are under-represented on private arbitration
tribunals.43 Women are under-represented at partner level in law firms, in
companies and in the judiciary and we can more easily articulate reasons why
diversity should be (and is) addressed in the context of those careers. It is simple to
make excuses as to why we should not care about the representation of women on
tribunals. We may be peripherally aware of the various studies showing that
gender-balanced leadership improves corporate governance, lessens unnecessary
risk-taking and reduces so-called ‘group-think’. We may know of the positive
correlation between gender-balanced leadership and the bottom line which has
also been established.44 However, it is easy to argue that none of this is really
applicable to international arbitration and the particular role played by
arbitrators. Selecting arbitrators is a nuanced process, with a huge number of
factors influencing the final choice. Diversity really is ‘the last feature on anyone’s
mind’.45 Counsel is likely to be far more pre-occupied with researching the
potential arbitrator’s track record, his or her writings in the field, his or her
language capabilities and in reviewing any previous decisions, rather than noting
the potential arbitrator’s gender. This is a factor of the short-term nature of most

43

44

45

“diverse” tribunal may risk divergence at every issue and bring the whole process into stalemate.’ (Anonymous
posting cited in posting by Sophie Nappert to OGEMID@mailtalk.ac.uk (Feb. 10, 2012, 10:34 am CST).
Similarly, the comment ‘While, of course, quality is always the top priority, I do give some thought to the sex
of an arbitrator when thinking of appointments, because I wish to further my female colleagues’ by Gabrielle
Nater-Bass in Women of Arbitration, http://www.globalarbitrationreview.com/journal/article/16303/womenarbitration/ shows the need to qualify a comment on diversity, in order to reassure readers that quality will
not be compromised in appointing a women. In the same article Karyl Nairn also demonstrates the link that
is so often made between diversity and quality ‘I consider the gender of an arbitrator when making
appointments. I’ve proposed a woman candidate ahead of an equally good male one as I believe it is
important to promote the many excellent but often lesser-known women arbitrators out there. I would not,
however, appoint a woman ahead of a better male candidate.’
In relation to investment treaty arbitration, this argument is even more difficult to make, see Gus Van Harten,
The (Lack of) Women Arbitrators in Investment Treaty Arbitration, supra n. 30, ‘Representation of women is
important, not because women would necessarily make different choices than men, but because arbitrators
who make decisions of public importance should reflect the make-up of those affected by their decisions.’
See, for example, Catalyst, The Bottom Line: Connecting Corporate Performance and Gender Diversity
(2004), available at http://www.catalyst.org/file/44/the%20bottom%20line%20connecting%20corporate
%20performance%20and%20gender%20diversity.pdf, and McKinsey & Company, Women Matter: Gender
Diversity, A Corporate Performance Driver (2009) http://www.mckinsey.com/locations/swiss/news_publications/
pdf/women_matter_english.pdf. The Catalyst Study (2004) examined 353 Fortune 500 companies, and
noted at 2: ‘The group of companies with the highest representation of women on their top management
teams experienced better financial performance than the group of companies with the lowest women’s
representation. This finding holds for both measures analyzed: Return on Equity (ROE, which is 35.1
percent higher, and Total Return to Shareholders (TRS), which is 34.0 percent higher.’ The McKinsey study
found that companies with at least three women in senior management perform better than all-male
management teams. See also Why Diversity Matters, Catalyst, Research Studies 2005-2010, http://
integritybridges.com/cms/wp-content/uploads/2011/03/Catalyst-Why_Diversity_Matters_11-2-10.pdf.
Anonymous posting to OGEMID, supra n. 42. ‘I recall an esteemed colleague, who acts as both counsel and
arbitrator, stating at a conference that, when asked by a client to select an arbitrator, the desirability of
promoting diversity is the last feature on anyone’s mind. “We are not being asked to make a statement” he
said, “we are asked to pick the best person for the job”.’
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arbitral appointments. Understandably, in-house counsel only has an interest in
the arbitration he or she is facing.46
(c) Achieving a Better Balance on International Arbitration Tribunals
There is an argument that we do not need to do anything more than we are
doing.47 Some of the well-known female arbitrators have been quoted by
journalists as being confident that women will ‘make their way’48 and that ‘fair
representation will come with time’.49 Others think ‘we’ve already broken through
the glass ceiling’.50 Unfortunately, the statistics show that only limited progress has
been made. Back in 1997, Professor Louise Barrington reported that in 1995, the
ICC named 766 arbitrators, of whom 22 (3%) were women. In 1998, the LCIA

46

47

48

49

50

As Professor Franck notes, supra n. 6, it would, of course, be useful to consider the role women play on
international arbitration tribunals more systematically, so that an objective reason for taking gender into
consideration could be established (or eliminated), but the numbers of women who are appointed as
arbitrators are so small that results cannot achieve statistical significance. Per Professor Franck: ‘Should the
number of women increase over time, one might usefully conduct studies that consider potential gender
differences on issues such as party success, amount of awards, and treatment of costs. Such research might be
of interest to parties considering arbitrator appointments and to stakeholders that are interested in the
integrity of the process of resolving investment disputes.’ Until such time such research can be carried out,
then we must seek to counter the argument that diversity should not be addressed simply for the sake of
addressing diversity. A good example is the following anonymous comment made to
OGEMID@mailtalk.ac.uk: (30 June 2009, 10.49 CST) ‘I do not understand “the value and benefit of a
diverse workforce (over and above any moral dimension)”. I think that it is an easy thing to say, may make us
all feel good about ourselves, make us think we are good, decent people, but the reality is that the point of a
workforce is to get the job done. If diversity is a qualification for the job, then all well and good. But, if I were
undergoing brain surgery, I do not see any additional value in the team being diverse. If I were putting
together a baseball team, I see no additional value in diversity.’
The networking association, Arbitral Women, has been instrumental in recent years in improving the
number of women speaking at conferences and in raising the profile of women in arbitration generally. It
currently has a membership of 278 women on a searchable database. It also runs a successful mentoring
program that benefits women seeking to pursue a career in international arbitration. www.arbitral
women.org. CPR has a national task force on diversity and has made efforts to make its candidates more
diverse. http://cpradr.org/Committees/IndustryCommittees/NationalTaskForceonDiversityinADR/Diversity
ESource.aspx. The AAA also has a diversity committee. www.adr.org. Interestingly, women’s arbitration
groups have not taken off in the way that the “young” arbitration groups took off in the early 2000s. See, the
LCIA, Young International Arbitration Group, http://www.lcia.org/Membership/YIAG/Young_International_Arbitration_Group.aspx (last visited Feb. 28, 2012), ICC, Young Arbitrators Forum, http://
www.iccwbo.org/yaf/ (last visited Mar. 6, 2012), AAA, ICDR Young & International, http://www.adr.org/
sp.asp?id=24986 (last visited Mar. 6, 2012), ASA, ASA Below 40, http://www.arbitration-ch.org/below-40/
(last visited Mar. 6, 2012), ICCA, Young ICCA, http://www.arbitration-icca.org/YoungICCA/Home.html
(last visited Mar. 6, 2012), CIArb, Young CIArb, http://www.ciarb.org/young-members/ (last visited Mar. 6,
2012). In addition to Arbitral Women, SWAN – the Swedish Women in Arbitration Network – which was
founded in 2009 has 200 members. http://www.sccinstitute.com/?id=29049, seems to be the only other
women in arbitration group.
Per Gabrielle Kaufmann-Kohler, quoted in Michael Goldhaber, Deciding Women, FOCUS EUROPE 27 (Summer
2009), also published as Michael Goldhaber, Too Few Women Among Top International Arbitrators, LAW.COM (Jun.
30, 2009), available at http://www.arbitralwomen.org/files/publication/13072117511343.pdf.
Michael Goldhaber, Madame La Presidente, 1 Transnational Dispute Management (July 2004), available at http://
www.arbitralwomen.org/files/publication/00072217081344.pdf. In this 2004 article, Lucy Reed was stated
to be ‘confident that fair representation would come with time’.
Per Jennifer Kirby, quoted in Michael Goldhaber, Deciding Women, Focus Europe 27 (Summer 2009), also
published as Too Few Women Among Top International Arbitrators, available at http://www.arbitralwomen.org/
files/publication/13072117511343.pdf.
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appointed 66 arbitrators, of whom one (1.5%) was female.51 In all ICSID cases
registered from 1972 to 1995, there were 36 tribunals constituted, 35 threemember panels and one sole arbitrator. Of the 106 arbitrators appointed, 3
(2.83%) were women. Seventeen years later the comparable figures for commercial
arbitration (around 6%)52 and ICSID arbitration (5%) indicates that a very long
time indeed will need to elapse before there is fair representation.53
Many commentators place the onus for addressing diversity on the arbitration
institutions.54 In her essay, Professor Rogers considered the institutions to be the
‘primary regulators’ of international arbitrators and, as such, it is a simple
extension of that notion to say that the institutions should take responsibility for
promoting diversity in the candidates they appoint. The rules of the major arbitral
institutions are silent on diversity.55 Some arbitration institutions, like the ICC,
seem to be ill-equipped to address gender diversity at all (as they do not appear to
be in possession of the requisite information on the candidates).56 Others make
more of an effort. For example, the AAA established an Advisory Committee on
Diversity in 2006 and states that the representation of women on its arbitrator
panels increased from 11% in 2003 to 13% in 2007.57 Anecdotally, it appears that
efforts are made to produce names of diverse candidates, certainly by the
institutions that use a list procedure, such as the ICDR.

51
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See supra n. 9.
Based on Michael Goldhaber’s figure from 2009, see supra n. 15 and the various figures provided by the
LCIA and the SCC. The LCIA reported to the author by email on 20 March 2012 that in 1998 1 out of 66
(1.5%) of arbitrators appointed in its arbitrations were female, this proportion increased to 22 out of 336
(6.5%) in 2011. The figures from the Arbitration Institution of the Finland Chamber of Commerce, see supra
n. 9, also support the view that institutions may appoint more women.
In fact, according to figures in 2006, if women continue making partner at the same rate as in 2006, women
will not achieve parity with men until 2115. Women’s Bar Association of the District of Columbia, Creating
Pathways to Success: Advancing and Retaining Women in Today’s Law Firms 11 (May 2006), available at
http://wba.timberlakepublishing.com/files/Advocacy%20&%20Endorsements%20Files/
Initiative%20Reports/Creating_Pathways_to_Success-May_2006.PDF.
By way of an example of these views, see the posting by Baiju Vasani to OGEMID@mailtalk.ac.uk (30 June
2009, 10.11 CST) ‘Re a remedy, this may sound simplistic, but the onus has to be on the institutions. The
anonymous author is correct in so far as it is difficult for counsel to advocate an inexperienced arbitrator even
in what counsel – and we as a community (note the focus on “big dollar” cases in rankings and write-ups) –
may perceive as a “smaller” case. To the client, who may not have many arbitrations on its books, its
arbitration is not “small” at all. Not so institutions, who can put forward a new/female/diverse candidates in
a “smaller” case.’
In the rules of the major arbitral institutions (ICC, LCIA, ICDR) there is no provision equivalent to that
found in the World Trade Organization’s Understanding on Rules and Procedures Governing the Settlement
of Disputes, which states: ‘Panel members should be selected with a view to ensuring the independence of the
members, a sufficiently diverse background and a wide spectrum of experience’ http://www.wto.org/
english/tratop_e/dispu_e/dispu_e.htm.
See supra n. 9.
See, Increasing Diversity Among Arbitrators A Guideline to What the New Arbitrator and ADR Community Should Be Doing
to Achieve This Goal By Sasha A. Carbone & Jeffrey T. Zaino, http://www.nysdra.org/userfiles/Carbone-112.pdf. The 2007 press release for the establishment of the AAA Advisory Committee on Diversity states
‘currently, 22% of the AAA national roster of neutrals is diverse by gender, race, and ethnicity, with women
making up 13% and ethnic minorities 7%. This is a substantial increase over the numbers in 2003, when the
benchmark was first established for neutral diversity at 11% female and 6% ethnically diverse’. http://
www.adr.org/sp.asp?id=29590.
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It is notable from the limited data that is available that institutions do tend to
appoint more diverse candidates than the parties. For example, the LCIA reports
336 appointments of arbitrators in 2011. Of these 336, 217 were selected by the
parties or their nominees and 119 by the LCIA Court. 22 were female. Of these
22, 16 were selected by the LCIA Court (13.5% of 119) and 6 by the parties (3%
of 217). The SCC reports that 6.5% of all appointed arbitrators between 2003 and
2012 (both party appointed and appointed by the SCC) have been women but that
8.4% of the arbitrators appointed by the SCC have been women.58
Gender diversity on international arbitration tribunals could be more easily
addressed in the field of investment treaty arbitration, due to the greater level of
public policy compliance that should be expected in this more public field of
arbitrations. The ICSID Convention provides for arbitrators to be designated by
ICSID Contracting States. Designated arbitrators then remain on the ICSID
Panel of Arbitrators for six years.59 The designated arbitrators are expected to be
‘persons of high moral character and recognized competence in the fields of law,
commerce, industry or finance, who may be relied upon to exercise independent
judgment’. In designating persons to serve on the panels, the Chairman is to ‘pay
due regard to the importance of assuring representation on the Panels of the
principal legal systems of the world and of the main forms of economic activity’.60
There is no reference to the diversity of panel members, unlike the World Trade
Organization’s Understanding on Rules and Procedures Governing the
Settlement of Disputes, which states: ‘Panel members should be selected with a
view to ensuring the independence of the members, a sufficiently diverse
background and a wide spectrum of experience.’61 Each ICSID Contracting State
may designate four individuals to the panel of arbitrators. While admittedly a small
pool, the statistics show that 205 arbitrators are currently designated by
Contracting States; of those, only 30, or 14.7%, are women.62 This figure falls
short of female representation in many national judiciaries. For example, the
United States and Australia, both of which have made significant efforts to increase
female representation in judicial appointments, have nominated between them
eight men and no women to the ICSID Panel of Arbitrators.63 Only one country,
the Bahamas, has nominated more than two women.64
58
59
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Reports provided by email to the author by the LCIA on 20 March 2012 and the SCC on 9 March 2012.
Arbitrators may be appointed from outside the Panel of Arbitrators, save where the Chairman is making a
default appointment, ICSID Convention Article 40, http://icsid.worldbank.org/ICSID/StaticFiles/
basicdoc/CRR_English-final.pdf
ICSID Convention Article 14, http://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR_Englishfinal.pdf.
See supra n. 57.
This information was gathered from the October 2012 version of the ICSID listing of Members of the Panels
of Conciliators and of Arbitrators. Only Contracting Party-appointed arbitrators whose terms had not yet
expired were included in this total. See http://icsid.worldbank.org/ICSID/FrontServlet?requestType
=ICSIDDocRH&actionVal=ShowDocument&reqFrom=ICSIDPanels&language=English.
For American judicial statistics, see supra n. 25. Australian courts reflect similar levels of female participation,
according to 2011 figures released by the Australasian Institute of Judicial Administration, On Australian
federal courts, 29% of judges and magistrates were female; in New South Wales and Victoria this figure was
32% and 38% respectively. See Australasian Institute of Judicial Administration, Judges and Magistrates (% of Women)
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The ICSID Panel of Arbitrators presents an opportunity for states to address the
gender imbalance in international arbitration tribunals. Paralleling efforts made in
relation to the appointment of individuals to the judiciary, states should designate
higher numbers of women to the ICSID Panel of Arbitrators. This would allow
these arbitrators to demonstrate their expertise in an open forum, where awards
are publicly available. As a result, the visibility of arbitrators would be improved
and the pool of candidates expanded.
Finally, in making an arbitral appointment, whether in the public or private
sphere, we believe each individual must take personal responsibility for considering
a diverse slate of candidates. This is because an overtly inclusive approach benefits
the parties, the tribunal, counsel and the administration of justice, even in a private
setting.65 In advising in-house counsel as to the identity of potential arbitrators,
lawyers should proactively take an inclusive approach.66

III. CONCLUDING REMARKS
The peculiarities of international arbitration mean that no-one really owns the
problem of diversity in international arbitration tribunals. The short-term nature
of the relationship between party-appointed arbitrator and party contributes to
the difficulties faced in seeking to address the issue. It is understandable that, when
a party is making one appointment every few years, diversity is the ‘the last feature
on anyone’s mind’.67 Certainly, in the field of public arbitrations, greater effort
should be made by states appointing individuals to the ICSID Panel of Arbitrators
to ensure that their selections properly reflect the state’s public policy on diversity.
This will go some way towards increasing the visibility of individual arbitrators and
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(2011), available at http://www.aija.org.au/gender-statistics.html. Norway, which introduced a 40% quota for
women on the boards of public companies in 2004, nominated one woman out of its four designations to the
Panel (terms expired on 17 October 2011).
The countries with the highest number of female designations are the Bahamas, Cameroon, France,
Germany, Lebanon, Panama, Peru, and Timor-Leste.
‘From the assembly line to the boardroom, it is an increasingly common management practice to include as
many perspectives as possible in the problem-solving process, on the ground that different values and
assumptions coming into the process will yield a more sophisticated result.’ It Remains A. White, Male Game,
Natl. L. J. (Nov. 27, 1996) http://cpradr.org/Portals/0/Resources/Articles/It%20remains%20a%20white,
%20male%20game%20%28NLJ%29.pdf.
Companies have made efforts to improve diversity. In 1999, Charles Morgan, then general counsel of
BellSouth Corp., launched an initiative titled ‘Diversity in the Workplace: A Statement of Principle’, more
generally known as ‘The Morgan Letter’. The Morgan Letter was a statement by chief legal officers of more
than 500 companies, who said: ‘Our companies conduct business throughout the United States and around
the world, and we value highly the perspectives and varied experiences which are found only in a diverse
workplace. Our companies recognize that diversity makes for a broader, richer environment which produces
more creative thinking’: http://cpradr.org/Portals/0/Resources/Articles/It%20remains%20a%20white,
%20male%20game%20%28NLJ%29.pdf. See also the 2004 Call to Action, which has been signed by more
than 100 companies, see Hitting the Legal Diversity Market Home: Minority Women Speak Out, http://
digitalcommons.wcl.american.edu/ See also supra n. 43.
Anonymous posting to OGEMID, supra n. 42. ‘I recall an esteemed colleague, who acts as both counsel and
arbitrator, stating at a conference that, when asked by a client to select an arbitrator, the desirability of
promoting diversity is the last feature on anyone’s mind. “We are not being asked to make a statement” he
said, “we are asked to pick the best person for the job”.’
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expanding the pool of potential candidates and, ultimately, should trickle down to
the commercial arbitration field. In the meantime, those committed individuals
making appointments need to assume personal responsibility for acknowledging
and eliminating unconscious bias against the appointment of diverse candidates.
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HKIAC Using Sway To Promote Female Arbitrators, Chair Says
By Caroline Simson

Law360, New York (May 6, 2016, 8:56 PM EDT) ‐‐ As one of the world's most highly regarded
arbitral institutions, the Hong Kong International Arbitration Center is ideally situated to lead in
promoting gender diversity and the use of arbitration to further China’s economic goals,
chairwoman Teresa Cheng told Law360.
Last fall the HKIAC was the third most preferred institution in a survey by the Queen Mary
University of London and White & Case LLP of 763 private practitioners, general counsel,
arbitrators and counsel, academics and others, behind the International Chamber of Commerce
and the London Court of International Arbitration.
In addition to Cheng, the institution has women in many top positions, including Secretary‐
General Chiann Bao, Appointments Committee Chairwoman Kathryn Sanger of Clifford Chance,
and its newly appointed managing counsel, Maria‐Krystyna Duval.
While the women on its secretariat won their positions on merit rather than through any sort of
plan, Cheng says that their appointments have fostered an atmosphere promoting diversity.
For several years, the HKIAC has made it a priority to ensure that women of similar
qualifications are included on the list of potential arbitrators when the institution is charged
with making an appointment, Cheng said.
"There is a lot of discussion about there not being enough diversity in the arbitrators sector,
and we've seen a lot of very good female arbitrators," she said. "It's just one little step to think,
right, let's also think whether there are suitable women that can do the job, and that, I think, is
important to ensure that there will be a much wider spread of talented people who can do the
job. In that sense, we hope to contribute to these developments."
In nearly three decades sitting as an arbitrator, she said she can count on one hand the number
of times she's sat on a panel dominated by women — and not because of a lack of credentials.
"There are a lot of suitable female arbitrators who I meet, and they may not always get the
appointments, so I certainly would like to see that happening," she said. "There are equally
good female arbitrators that are available in the community that we haven't taken that little
step to think about."
It's become something of a habit for parties considering arbitrators to automatically think of a
handful of well‐known male arbitrators, and it's a habit worth breaking, she said.
The HKIAC isn't alone in its efforts. On Monday, the Arbitration Institute of the Stockholm
Chamber of Commerce said its chairman and secretary general, Kaj Hober and Annette
Magnusson, signed a pledge calling for the international arbitration community to commit to

appoint more women as arbitrators. The official launch of the Equal Representation in
Arbitration Pledge will take place in London on May 18.
According to commentary provided along with the pledge, the standard of "equal opportunity"
means arbitral appointments and other opportunities should be based on equal qualifications.
The pledge aims to ensure that women with equivalent capabilities are not passed over simply
because they are women.
And fostering increased diversity in international arbitration is just one of Cheng's projects. She
says the HKIAC is also doing its part to help China's "one belt one road" initiative, which
according to the Chinese government focuses on improving trade infrastructure on land from
China to other countries in Asia, securing efficient sea trade routes, and establishing a network
of free trade zones and cultural exchanges, among other things.
Late last year, the HKIAC took a step closer to fostering ties with mainland China by becoming
the first international arbitration institution to open a representative office there. The new
office is in the China (Shanghai) Pilot Free Trade Zone, which the state council designated as an
area to “support the introduction of internationally renowned commercial dispute resolution
institutions.”
While the HKIAC has already been offering education, such as a tribunal secretary accreditation
program, to Chinese practitioners, Cheng touted the Shanghai office in November as a
"platform to connect Chinese companies and lawyers with world‐class arbitration practice."
Although international arbitration is not new to mainland China, Chinese attorneys generally
have not had much experience handling its various nuances that take time and practice to
learn.
China is hoping to encourage Chinese investments abroad, including to such places as the
Middle East, and knowing how to handle disputes before they arise is a key component of that
strategy. The HKIAC is ideally situated in Hong Kong, with a well‐established pro‐arbitration
judiciary, to offer a neutral forum for these disputes, she said.
Nevertheless, she noted that training for Chinese practitioners is not just for the sake of
promoting the center but also a means of encouraging the use of international arbitration, and
therefore investment, as much as possible.
"We feel that, perhaps altruistically, we should continue to do the capacity‐building exercises so
the workshops allow them to know what the arbitration practice is," she said. "By providing a
sound dispute resolution forum, the foreign parties and the Chinese parties would be able to
promptly enter into the contract ... knowing that they have an independent forum to deal with
[disputes]."
‐‐Editing by Brian Baresch and Kat Laskowski.

ICC pledges support for equal representation of women
in Arbitration
News • London, 19/05/2016
The International Chamber of Commerce has joined a range of institutions and prominent
members of the international dispute resolution community to sign an Equal
Representation in Arbitration Pledge, calling for the enhanced diversity in international
arbitration.
Officially launched at the conclusion of Global Arbitration Review’s annual live event taking
place in London today, the Equal Representation in Arbitration Pledge establishes concrete and
actionable steps that the arbitration community can take towards rapidly increasing, on an equal
opportunity basis, the number of women appointed as arbitrators. The initiative is the result of a
collaborative effort between global representatives of corporate entities, states, arbitral
institutions, arbitration practitioners, both counsel and arbitrators, and academics, drawn together
by a Steering Committee which includes ICC Special Counsel Mireze Philippe.
Taking place just weeks after the Court disclosed statistics on the gender balance of ICC
tribunals the first time, ICC’s pledge is the latest of a number of efforts undertaken by the Court
to enhance both the transparency and diversity of international arbitration.”
Supporting this initiative is consistent with the Court’s on-going strategy to see more women
appointed to arbitral tribunals, as illustrated by the fact that the Court’s Bureau has perfect
gender parity” said President of the ICC Court of Arbitration Alexis Mourre. “Women are still
underrepresented in ICC tribunals and promoting the many outstanding female arbitrators that
are available around the globe will result in greatly enhancing the arbitration process in the long
term. We will also make every effort to increase the number of women appointed to the Court”
To view the full text of the pledge visit: www.arbitrationpledge.com.
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ICC begins publishing arbitrator information in drive for improved
transparency
News • Paris, 27/06/2016

First the first time in its 93-year history, the International Court of Arbitration of the
International Chamber of Commerce (ICC) has begun publishing information pertaining
to the composition of ICC tribunals; a major step forward for transparency in ICC
Arbitration.
The move to publish such information was unanimously adopted at the Bureau of the Court at a
session in December 2015.
Information subject to publication includes the names of the arbitrators and their nationality, if
the appointment was made by the Court or by the parties, whether each arbitrator is the president,
a sole arbitrator or party-appointed arbitrator.
“The decision to make information available was taken as a direct response to increasing demand
for transparency in international arbitration,” said Court President Alexis Mourre. I have no
doubt that it will also serve to demonstrate the high quality of ICC tribunals while promoting
regional, generational and gender diversity in the appointment of arbitrators.”
In keeping with the new development, information will be published once a tribunal is
constituted and updated should there be changes to the tribunal’s composition without divulging
reasons for the change. The information will apply to all cases registered as of 1 January 2016.
The decision to make information available was taken as a direct response to increasing
demand for transparency in international arbitration.
Information will remain publicly available on the ICC website once a case is terminated and
could assist users of ICC’s leading arbitral services to determine if an arbitrator is suitable for
appointment in their respective cases.
ICC has underscored that in order not to compromise expectations of confidentiality that may be
important to the parties, the reference number assigned to cases and the names of each parties
and counsel will not be published. Parties will, by mutual agreement, also have the option of
opting out of this limited disclosure. They may also request the Court to publish additional
information about a particular case.
The step to publish information is just one in a series of ICC new measures and guidance rules
aimed at improving transparency and efficiency of its world class dispute resolution services.
Earlier this year, the Court also issued a guidance note to arbitrators and parties characterising
what circumstances an arbitrator, or prospective arbitrator, should consider disclosing to parties
that could potentially give rise to questions about his or her independence or impartiality.
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Diversity in arbitration
The professional, cultural and gender diversity of ICC Court members reflects the worldclass standard and international reach of ICC Arbitration.
The ICC International Court of Arbitration continues its concerted efforts to narrow gender and
cultural disparities. We do this in the belief that more diversity will enhance the arbitration
process in the long term and give users of our services access to the very best minds and talents
available.
One example of our work in this area includes the disclosure of statistics on the gender balance
of ICC tribunals. While the Court’s Bureau has perfect gender parity, women are still
underrepresented in ICC tribunals. The disclosure of statistics is undertaken as part of our ongoing strategy to enhance diversity of ICC tribunals as well as the transparency of international
arbitration more generally.
In 2016, the Court introduced a new policy to publish limited information relating to arbitrators
sitting in ICC cases. It is hoped that in addition to demonstrating the quality of our tribunals, the
information will provide further incentive to promote regional, generational and gender diversity
in the appointment of arbitrators – an utmost priority for ICC.
ICC has also pledged support for equal representation of women in Arbitration, joining a range
of institutions and prominent members of the international dispute resolution community, as a
signatory of the Equal Representation in Arbitration Pledge. The pledge sets out meaningful and
actionable steps that the arbitration community can take towards rapidly increasing, on an equal
opportunity basis, the number of women appointed as arbitrators.

https://iccwbo.org/global-issues-trends/diversity/diversity-in-arbitration/

ICC Arbitration posts strong growth in 2015
News • Paris, 11/05/2016
The International Court of Arbitration of the International Chamber of Commerce (ICC)
has announced strong growth in 2015—underscoring the ICC Court’s position as the
world’s leading arbitral institution.
The Court recorded the second highest number of new cases in its 93-year history, with some
801 cases filed over the course of 2015. New cases administered by the Court involved a total of
2,283 parties-with multiparty disputes accounting for more than 30% of the total new caseload
for the first time.
New records were set in 2015 for the average value of new ICC disputes and the aggregate value
of cases before the Court. The average monetary value in dispute in new ICC cases rose to
US$84 million from US$63 million in 2014-with the largest dispute valued at over US$1 billion.
The aggregate value of all disputes pending before the Court at the end of the year stood at
US$286 billion.
Our 2015 results show that the ICC Court is increasingly seen as the go-to institution for
complex and high-value disputes.
The disputes submitted to the ICC Court in 2015 covered a broad range of sectors. Construction
and engineering disputes accounted for a quarter of all cases received during the year, while
energy disputes made up just under 20% of all new cases. 13% of cases filed in 2015 involved
state or state-owned entities.
Commenting on the release of these results, President of the ICC Court Alexis Mourre said: “In a
fiercely competitive market, the ICC Court continues to enjoy strong growth throughout the
world. Our 2015 results show that the ICC Court is increasingly seen as the go-to institution for
complex and high-value disputes.”
Unrivalled geographic reach
Cases filed in 2015 involved parties from 133 countries and independent territories worldwidefar outstripping the global reach of any other commercial arbitration institution. Parties from the
United States remained the most numerous, while a significant rise was seen in parties from
Australia, China and the United Arab Emirates.
2015 also saw continued growth in the appointment of arbitrators from emerging economies. The
most notable change was the increase in the number of appointments and confirmations of
arbitrators from Latin America (185 arbitrators). In total, arbitrators of 77 nationalities were
assigned to ICC proceedings through the year. Arbitrators from the United Kingdom were
appointed in the highest numbers (185 appointments), followed by the United States (133) and
Switzerland (111).

‘We are particularly delighted with the strong growth of ICC Arbitration in North
America and Asia.’
Proceedings commenced in 2015 were seated in 97 cities in 56 countries-with the traditional
predominance of European seats for ICC hearings offset by an unprecedented rise in the number
of cases seated in Latin America. The US became the third most frequent country chosen in
2015. As has been the case for many years, Paris remained the city most frequently chosen as the
place of ICC Arbitrations, followed by London and Geneva.
Mr Mourre added: “The figures show the unrivalled and growing reach of ICC Arbitration. We
are particularly delighted with the strong growth of ICC Arbitration in North America and Asiareflecting the establishment of new representative offices in these regions in recent years.”
New statistics on gender
In a landmark move, ICC has for the first time disclosed statistics on the gender balance of ICC
tribunals. Women arbitrators represented just over 10% of all appointments and confirmations in
2015-and were more frequently appointed or confirmed as co-arbitrators (43%) than they were as
sole arbitrators (32%) or tribunal presidents (25%). The statistics show that parties were less
likely to select women arbitrators than the ICC Court.
The disclosure of gender statistics forms part of ICC’s on-going strategy to enhance both
the transparency and diversity of international arbitration.
Mr Mourre said: “The disclosure of gender statistics forms part of ICC’s on-going strategy to
enhance both the transparency and diversity of international arbitration. The Court remains
committed to enhancing the diversity of ICC tribunals and we believe the publication of
annual statistics has a key role to play in this regard.”
The full version of the ICC Statistical Report for 2015 will be published in the next edition of
the ICC Bulletin due to be published next month. To subscribe visit the ICC Store.

ICC Court sees marked progress on gender diversity
News • Paris, 31/05/2017

The International Court of Arbitration of the International Chamber of Commerce (ICC)
has revealed a marked growth in the number of women arbitrators appointed for ICC
proceedings.

Figures show a marked improvement

Disclosing gender statistics for the second year running, the International Court of Arbitration of
the International Chamber of Commerce has revealed a marked growth in the number of women
arbitrators appointed for ICC proceedings.
Up 4.4% from 2015 statistics, women arbitrators represented 14.8% of all arbitrators appointed
by ICC Arbitration parties, co-arbitrators or directly by the Court in 2016. This figure more than
doubles the number of women arbitrators recorded for 2011.
“While there is still a long way to go, our latest figures are a welcome sign of steady progress,”
said Alexis Mourre, President of the ICC Court. “We hope to see this positive trend continue in
the future and continue doing everything possible to adhere to our commitment to improve
diversity in arbitration worldwide.”
According to ICC figures, of 1,411 arbitrators appointed in 2016, 209 were women, compared
with 136 of 1,313 total arbitrators in 2015. This means that in 2016, ICC not only increased the
number of total arbitrators appointed by 98 but of those 73 were women. Figures for 2016 also
reveal that the 209 women arbitrators appointed represented 47 nationalities.
ICC appoints arbitrators in less than a quarter of cases but in 2016 the world’s leading arbitral
institution was responsible for appointing a higher percentage of women (46.5%) than the parties
themselves (41.1%) and by co-arbitrators (12.4%). The Court also appointed 57 women
arbitrators upon proposal from an ICC regional representative – known as national committees –
and made 38 direct appointments. In 2016, women were appointed in one third of all emergency
arbitrator cases.
ICC is a signatory of the Equal Representation in Arbitration Pledge, which calls for
enhanced diversity in international arbitration.

ICC disclosed statistics on the gender balance of ICC tribunals for the first time in 2016 as
part of the Court’s on-going strategy to enhance both the diversity and transparency of
international arbitration.
A full statistical report will be made available in the next edition of the Court Bulletin. The
Bulletin is free to members or available to purchase from the ICC Store.
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By Mirèze Philippe
Special Counsel at the Secretariat of the ICC International Court of Arbitration
Founding Co-President ArbitralWomen
Member of the Pledge Steering Committee
The views expressed in this article are those of the author alone and should not be regarded as
representative of, or binding upon ArbitralWomen and/or the author’s institution.
The Equal Representation in Arbitration (ERA) Pledge (“Pledge”) launched on 18 May 2016 in London
had the eﬀect of a snowball that grew bigger and bigger since Sylvia Noury and her colleagues at
Freshﬁelds organised dinners around the world, to discuss the under-representation of women
arbitrators and the need for a pledge as a potential solution to cure this situation. By now the readers
probably know that the Pledge is a call to the international dispute resolution community to commit to
increase the number of female arbitrators on an equal opportunity basis with the hope to achieve a
fair representation of women. One of the key steps to achieving this, as indicated in the Pledge, is to
ensure that wherever possible lists of potential arbitrators or tribunal chairs provided to or considered
by the parties, counsel, in-house counsel or otherwise include a fair representation of female
candidates.
Before the Pledge was launched some 300 practitioners and organisations had signed it. The ﬁrst
organisation that took the Pledge was ArbitralWomen, followed by the SCC, the ICC, the DIS and a few
others. Three months after the oﬃcial launch, over a thousand signatories have joined the players
committing to improve numbers. A Pledge Steering Committee was constituted with the objective
of spreading the word and ensuring that the Pledge is not a collection of signatories, but a
commitment followed by concrete actions to increase the number of female representation.
The Steering Committee has met for the ﬁrst time the next day of the launch and decided a number
of actions to undertake. One of the issues discussed concerned the answer commonly given by
practitioners who allege that no female were added on their arbitrators’ list because they do not know
any or they have found none responding to certain criteria. It was thus considered that, despite the
existence of some platforms oﬀering assistance to ﬁnd female arbitrators, such as ArbitralWomen
which is a hub for ﬁnding women practitioners in dispute resolution in any role, the existing platforms
may not be enough and additional assistance may be helpful.

Debates about pros and cons for oﬀering such assistance through a search function took place among
the Steering Committee members. It was suggested to constitute a committee with volunteers who
could assist in locating potential female arbitrators on the basis of criteria provided by practitioners
seeking assistance. A concern was raised over potential conﬂicts for law ﬁrms in receiving information
about potential disputes. For that reason, it was agreed that the Steering Committee members from
law ﬁrms will have no role in the committee to be constituted for proposal of arbitrators, which would
be limited to members from arbitral institutions because they are not potential candidates and run no
risk of conﬂicts. Furthermore, members from arbitral institutions are better placed to ﬁll this role and
are often called on an informal basis to suggest arbitrators, so there should be nothing controversial
about such assistance.
Some members considered that having a female arbitrators list on the Pledge website would be
helpful. However, it was noted that a list would either have to be open to all applicants, or would need
to be vetted by the Steering Committee. The former would be unwieldy and risk undermining the
quality of candidates, the latter ran the risk that the Steering Committee would be seen as endorsing
certain individuals, which may give rise to a risk of conﬂicts. Furthermore, a list would take some time
to be compiled, whereas a search service is easy to implement immediately to capitalise on the
current momentum behind the Pledge.
The Steering Committee therefore decided to launch a pilot project to oﬀer assistance through an
‘Arbitrator Search’ page on the Pledge website dedicated to submitting requests by completing an
online form and providing helpful information for the search process. A Search Committee was
constituted with volunteers from arbitral institutions, who joined the Search Committee either in their
own name or in their role as arbitral institution. Although the Search Committee is a sub-committee of
the Steering Committee and composed of members from the latter, the Search Committee is
independent from the Steering Committee.
The members of the Search Committee will remain anonymous and the answer to the requests
submitted will be sent through an email address dedicated to this service. The group of volunteers will
exchange names about potential candidates to be proposed on the basis of the criteria provided by
the person seeking assistance, and the exchange will be and remain conﬁdential; no discussions will
take place with the Steering Committee and no information will be provided to that Committee.
The Search for Female Arbitrators page built for that purpose clearly highlights from the outset
that the assistance provided to any person searching for female arbitrators is made without any
commitment or liability whatsoever for ERA, that it is made to facilitate the search for potential
female arbitrators, and that proposals are made only to provide ideas of potential proﬁles and by no
means constitute oﬃcial recommendations. The disclaimer further clariﬁes that the suggested female
arbitrators will not be contacted and that they will not be aware that their names were proposed. The
persons seeking assistance will only be provided with names of potential proﬁles together with their
emails.
Any person seeking assistance is required to provide the information requested in the online form and
any information such person deems necessary, in order to enable the Search Committee to propose
female arbitrator candidates that may respond to the query. The basic information requested in the
online form are: the ﬁeld of expertise, other relevant information about the dispute, the applicable
law, the language of arbitration and potential other languages need for the case, the place of
arbitration, an estimation of the amount in dispute if possible, and any nationality that should not be
considered for the given dispute.
The Search Committee will make every eﬀort to respond to the queries as soon as practicable. If the
consultation among the members of the Search Committee is successful, potential names will be

provided. In case the Search Committee is unaware of potential female arbitrators who may match
the search criteria provided, the person seeking assistance will be invited to call on other sources to
assist in this speciﬁc search.
The results of the pilot project will be examined after a while to assess whether such service is helpful
and whether it should be maintained and potentially improved.
The need for assistance was recently conﬁrmed by James Rowland in a comment on Kluwer
Arbitration Blog following the paper posted by the author (see Equal Representation in Arbitration
(ERA) Pledge: A Turning Point in the Arbitration History for Gender Equality, 2 June 2016). Rowland
wrote about his understanding of the Pledge that for every male candidate, practitioners must search
“and ﬁnd a similarly suitable female candidate (in terms of expertise, experience, language, seniority,
gravitas, cultural appropriateness etc.)”, and if the practitioners cannot establish a list with fair
representation of male and female candidates “they need to reach out to someone, e.g.
ArbitralWomen”.
The author answered to Rowland that his understanding is “indeed in line with the actions expected
from stakeholders, i.e. make sure women practitioners with equal qualiﬁcations are listed among
potential arbitrators to be considered by the parties, their representatives, the co-arbitrators
entrusted with the selection of the chair and by arbitration institutions. Networks exist to assist in
ﬁnding proﬁles, whether online or oﬄine. For example, International Arbitrators Institute gathers a
signiﬁcant number of arbitrators’ proﬁles including women on www.iaiparis.com, and likewise the
Who’s Who http://whoswholegal.com. ArbitralWomen is willing to assist and is a unique hub for ﬁnding
female practitioners through its ‘Find Practitioners’ feature on its website www.arbitralwomen.org.
Practitioners also have their personal contacts to whom they may reach out to ask for
recommendations”.
As the international dispute resolution community has in general acknowledged the dearth of women
representation on arbitrators and speakers panels and is committing to nominating more women, it
would be a pity if practitioners are discouraged in case they do not ﬁnd potential proﬁles and if they
have no alternative. It is therefore essential to oﬀer assistance for searching potential female
arbitrators, now available via the ‘Arbitrator Search’ tab on the Era Pledge website at
www.arbitrationpledge.com.
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On 19 September 2016, Freshﬁelds hosted an ICC YAF event at its London oﬃces on gender
diversity in arbitration and the Pledge for Equal Representation in Arbitration (“Pledge”), a topic which
has been the centre of discussions on panels organised by ArbitralWomen around the world. The
Pledge initiative, orchestrated by Sylvia Noury of Freshﬁelds and launched in May this year,
addresses issues related to under-representation of female arbitrators on arbitral tribunals and has
already had a positive eﬀect, as practitioners – both men and women – have joined the debate all
across the board. The purpose of this panel was to have an interactive debate about the reasons for
the barriers to gender diversity and how to overcome them.
The panel debate was introduced by Leilah Bruton, Senior Associate from Freshﬁelds. Together with
Bruton the panel was composed of strong female voices Samantha Bakstad, Counsel BP Legal,
London, Kate Davies, Partner Allen & Overy, London, Mirèze Philippe, Special Counsel ICC, Paris,
and also of Chris Parker, Partner Herbert Smith Freehills, London, the male voice on the panel.
Bruton ﬁrst invited the panel to share their views about whether gender diversity in arbitral
appointments matters. The panellists confessed that like many practitioners they did not think about
gender diversity when nominating arbitrators and that the recent eﬀorts undertaken to raise
awareness about the under-representation of women on arbitral tribunals made them realise that
everyone must contribute to redressing the balance because gender diversity matters for several
reasons. Panellists agreed that the most important responsibility is to make honest eﬀorts to look for
and ﬁnd a broader pool of talents.
This author said that at least half of the world’s population is composed of women and that it would
be a disconnect from reality if we deny gender diversity in arbitration, in fact in any ﬁeld. Women
have throughout history contributed to building the world’s society, but in spite of that, the world
remains male-oriented and male-dominated which is illogical. Women are as important as men in
contributing to all the social, political, educational and professional components of any society, and
their absence is even detrimental because they have their views, their experience, their talents and
we would be missing this wealth of input. Gender diversity brings to the room essential components
because men and women often have diﬀerent approaches, views, and analyses of situations. Neither
is better than the other, they work diﬀerently but they are complementary and both are
indispensable.

An article published this summer addressed the dearth and almost the absence of women in
engineering schools in France; the male students interviewed felt uncomfortable about this situation,
namely because they are deprived of half of humanity, men are less mature if they stay among
themselves, and conversations rise to a higher level when women are present.
The issue of whether greater diversity helps to improve legitimacy of international arbitration was
raised. The author referred to a blog posted on Kluwer by Joseph Mamounas on 10 April 2014 in which
he summarises very well the positive answer to this question. He wrote that “A lack of pluralism is a
denial to users”, and also quoted Benjamin Franklin who said “If everyone is thinking alike, then no
one is thinking”!
One of the questions in the Queen Mary survey of 2015 about Improvements and Innovations in
International Arbitration, was “If users could have any improvement made to international arbitration
what would it be? The myriad of answers included “broadening the pool of arbitrators in number as
well as in ethnic and gender diversity”. Therefore gender diversity is viewed as being a needed
improvement.
“Pale, male and stale” does not reﬂect the composition of society, and there lies the problem.
Everyone bears a responsibility in cultivating diversity. Promoting the talents in dispute resolution
should be the main objective, and this clearly includes women and young practitioners who are often
excluded.
The barriers to gender diversity are numerous; some are subtle others clearly visible. Stereotypes are
probably the worst enemy. Most business and legal communities are still male-dominated and there
seems no willingness to bring women onto the stage. Many people see gender diversity as a nonissue. This may have been unconscious but is it limited to unconsciousness? The situation would have
continued if women did not rise their heads to show that they exist, that they are talented, and that
they are entitled – like their male counterparts – to be considered for certain roles. The discrimination
towards female practitioners in any ﬁeld is an old story, but one which is perpetuated despite the
progress of society. The situation has been changing in the last two decades, although insuﬃciently
and very slowly. Talented female practitioners in dispute resolution are numerous but statistics of
nominations stagnate at approximately 10%. We “should be striving towards a true meritocracy in
international arbitration” said Noor Kadhim on 26 September 2016 in a Kluwer blog.
In her book about her famous mother, Dame Rose Heilbron, the equally famous Hilary Heilbron said
that her mother was the ﬁrst female King’s counsel (and later Queen’s counsel when the king died) to
be made silk in 1949, exactly 30 years after the Sex Disqualiﬁcation Removal Act of 1919 in UK. Hilary
herself was the 29th woman QC in 1987, so it was not a great deal of progress for women in 38 years,
wrote Cherie Blair in her foreword to the book. Dame Heilbron experienced discrimination but
succeeded to overcome it, thanks to the quality of her work and to her personality.
The successful career of Dame Heilbron was rather unique especially in the mid 20th century and did
not stop when men came back from the Second World War. Many women who served in various roles
during both World War I and II were not as lucky. The example of Joy Lofthouse, pilot of spitﬁres
during the WWII is a testimony; she reported that there were 164 women ﬂying spitﬁres and they
were welcomed by men; but the minute the war ended there was no place for them to continue a
career of pilot. These women were sent back to the kitchen!
Women ﬁlled gaps but were no longer considered useful in such positions, or perhaps men did not
want to share power with women. This is discrimination and conscious bias.
Another barrier for women is the diﬃculty to return to practice after having been absent a few years

to raise children. Some ﬁrms have put in place returnship programmes to address this problem but
this remains scarce.
Lack of visibility is one of the main barriers. Women in general do not promote themselves as men do.
They are diﬃcult to ﬁnd if they do not publish their proﬁle on websites such as ArbitralWomen. Coarbitrators, corporate, lawyers, institutions, will think about female practitioners if they have met
them, heard them, read their publications or awards, or otherwise learned about them. The author
told the audience of sixty young practitioners, men and women, that it is everyone’s responsibility to
promote each other and thus to promote talented colleagues.
We must use all means available to us to raise awareness about the under-representation of female
arbitrators, whether in private meetings or in conferences, by promoting female and young
practitioners, and reminding our colleagues of everyone’s duty to attain better representation. Raising
awareness is powerful when many join the movement. The more you make noise about underrepresentation, the more people will hear and hopefully understand that message.
There exists an opportunity that practitioners do not build enough on and which should be more
promoted and used. The vicious circle of usual suspects can be broken by the usual suspects
themselves. Renowned arbitrators sometimes turn down proposals of appointments for various
reasons. Some of these arbitrators turn down oﬀers but recommend other arbitrators which is very
helpful and doing a favour to the parties and to the arbitration as a whole. The usual suspects and
renowned arbitrators are probably the best source for promoting newcomers, more than institutions
or users. They may not only recommend new talented women and young practitioners but also
endorse and mentor them. There are many talented women and young practitioners, but if no one is
willing to give them the opportunity to show their talents, those talents will be wasted. It is everyone’s
duty to contribute to oﬀering equal opportunities to qualiﬁed practitioners. The contribution of
reputed arbitrators to the arbitration community and to diversity is invaluable.
Pretending that, as often heard, no female practitioners were found to ﬁll a position is not serious.
Websites such as ArbitralWomen oﬀer a ‘Find Practitioners’ facility and practitioners in general have
their contacts that they may call on to ask for referrals. This problem was addressed by the Pledge
Steering Committee, who decided to assist persons wishing to ﬁnd female practitioners, as announced
on 8 September 2016 in Kluwer’s: ‘One Step Further after the Launch of the ERA Pledge: A Search
Service for Female Arbitrators Appointments’. A Search Committee was constituted to address
requests posted on the Pledge website at www.arbitrationpledge.com via the ‘Arbitrator Search’ tab.
The panellists were also invited to share views about whether the Pledge goes far enough in
addressing gender barriers, and it was considered that, by proposing and measuring concrete actions,
it does properly address this issue. One of the commitments listed in the Pledge concerns the
assessment of the eﬀorts undertaken by the stakeholders, mainly arbitration institutions and
corporates, who are requested to publish statistics in order to measure evolution. The author is
convinced that next year’s statistics will show an improvement. Arbitration institutions have made
visible progress in appointing female arbitrators in recent years. The ICC, for example, has taken
gender and generational diversity very seriously and has encouraged its national committees to take
this into consideration in order to reﬂect the various components of local arbitration communities.
To the question about whether the Pledge should have covered further diversity issues, the author
responded that redressing the balance must start somewhere and gender diversity was the most
pressing.
Through the Pledge, Noury has taken the right action to encourage stakeholders to take
responsibility, because the success of better representation of women on arbitral tribunals depends

on everyone. Simply having gathered players in dispute resolution to discuss the dearth of women on
arbitral tribunals and potential solutions has already had a positive eﬀect to address these barriers.
ArbitralWomen’s eﬀorts over the past two decades have been directed at promoting women in
dispute resolution. The Pledge now oﬀers another timely concrete and important step: a crucial
milestone to build better cooperation and strive for inclusiveness. We should continue building on this
momentum.
The author recommended to the young practitioners to use all available means to become visible, by
participating to meetings like this YAF event and other related dispute resolution conferences,
registering with the ICC National Committees of which they are nationals, being active in working
groups such as ArbitralWomen, IBA, ICC, UNCITRAL, publishing, speaking, arbitrating at the Vis premoots, and showing their talents.
Finally, it is imperative to continue making noise about the Pledge and gender equality in order to
rally more stakeholders and to achieve equal representation on arbitral tribunals.
Mirèze Philippe is Special Counsel, ICC; ArbitralWomen Co-Founder, Membership and Website
Director; and Member of the ERA Pledge Steering Committee.
The views expressed in this article are those of the author alone and should not be regarded as
representative of, or binding upon ArbitralWomen and/or the author’s institution.
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EXECUTIVE'SUMMARY'
Investing"in"women"and"girls"has"an"incredible"“multiplier"effect”"for"the"economic"
and" social" advancement" of" communities."" Over" the" years," the" Virtue" Foundation"
Institute"for"Innovation"and"Philanthropy"has"come"to"recognize"the"important"role"
that"judges,"especially"women"judges,"can"play"in"sustainable"development"and"the"
strengthening" of" rule" of" law" both" through" their" contributions" to" an" impartial"
judiciary" as" well" as" through" their" role" in" the" implementation" and" enforcement" of"
laws," particularly" those" that" provide" access" to" justice" for" women" and" girls."" As" set"
forth"in"more"detail"below,"the"Virtue"Foundation"Senior"Roundtable"on"Women"and"
the" Judiciary" sought" to" convene" and" support" women" judges" who" the" Foundation"
believes"are"strong"leaders"and"agents"of"change"toward"improving"access"to"justice,"
rule"of"law,"and"sustainable"development.""
On"March"31"and"April"1,"2011,"the"Virtue"Foundation"hosted"the"Senior"Roundtable"
on"Women"in"the"Judiciary"in"Washington,"D.C."as"part"of"the"Women"Judges"in"the"
Pipeline"Initiative,"which"works"to"create"and"increase"opportunities"for"women"in"
the" developing" world" to" become" and" advance" as" judges." " Virtue" Foundation," in"
collaboration"with"the"Avon"Global"Center"for"Women"and"Justice"and"International"
Human"Rights"Clinic"at"Cornell"Law"School,"the"International"Association"of"Women"
Judges," Lawyers" Without" Borders," the" Leitner" Center" for" International" Law" and"
Justice" at" Fordham" Law" School," and' Hon.' Justice' Sandra' Day' O’Connor,' and' the'
United' States' Department' of' State" brought" together" approximately" 50" senior"
women" judges" from" the" United" States," Hungary," Ghana," Kenya," the" Gambia," Benin,"
Tanzania," Canada," Australia," India," Argentina," Panama," and" Mexico." " " Roundtable"
participants" discussed" barriers" to" women’s" entry" to" and" advancement" in" the"
judiciary," and" proposed" strategies" for" overcoming" these" barriers" in" order" to"
improve"access"to"justice,"particularly"for"women"and"girls.""
By"way"of"background,"this"was"the"fourth"year"that"distinguished"judges"and"other"
leaders" have" convened" to" discuss" issues" of" particular" import" to" women" judges" at"
forums" including" the" U.S." Supreme" Court" and" the" U.S." State" Department." "While"
previous" gatherings" have" focused" on" eradicating" gender_based" violence" and"
increasing" access" to" justice" for" women" and" girls," this" year’s" Roundtable" event"
focused" on" sustainable" development," rule" of" law" and" the" impact" of" women" judges,"
with" a" special" emphasis" on" the" obstacles" and" solutions" to" increasing" the"
participation"of"women"in"judiciaries"throughout"the"world."""
This" Conference" Report" summarizes" the" discussions" held" during" the" 2011"
Roundtable" sessions" and" the" recommendations" advanced" by" the" participants." " By"
highlighting"the"barriers"that"prevent"women"from"entering"or"advancing"within"the"
judiciary"and"the"solutions"to"those"barriers"that"were"identified,"the"report"seeks"to"
serve" as" a" resource" for" the" Roundtable" participants" and" others" in" implementing"
measures"to"increase"women’s"participation"in"judiciaries"throughout"the"world."
Opening'Reception:'United'States'Supreme'Court'
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The"Virtue"Foundation"Senior"Roundtable"on"Women"and"the"Judiciary"commenced"
on" Thursday" evening," March" 31st," with" a" reception" at" the" United" States" Supreme"
Court.""Dr."Joan"LaRovere,"Virtue"Foundation’s"Co_Founder"and"Vice"President,"and"
Dr." Ebby" Elahi," Virtue" Foundation’s" Director" of" International" Programming" and"
Global"Health,"welcomed"participants"to"the"Roundtable"and"framed"the"Roundtable"
event" by" discussing" the" importance" of" focusing" on" improving" gender" parity" in" the"
judiciary"for"sustainable"development,"the"rule"of"law,"and"poverty"reduction."Tina"
Brown,"Editor_in_Chief"of"Newsweek"Daily"Beast"next"spoke"about"the"Women"in"the"
World" Initiative," which" highlights" and" supports" stories" and" solutions" for" women’s"
advancement," as" well" as" the" importance" of" nurturing" women" leaders" in" all"
professions"and"decision"making"positions."""
Ambassador" Melanne" Verveer," the" U.S." Ambassador_at_Large" for" Global" Women’s"
Issues," remarked" on" the" positive" impact" of" supporting" women" leaders" globally"
before"introducing"the"three"women"Associate"Justices"of"the"U.S."Supreme"Court"in"
attendance:" Justices" Ginsburg," Sotomayor" and" Kagan." " Former" Associate" Justice"
Sandra" Day" O’Connor" was" unable" to" attend" the" reception," but" had" expressed" her"
regret"and"support"for"the"Roundtable"event."""
Justice" Sonia" Sotomayor," the" Supreme" Court’s" third" woman" and" first" judge" of"
Hispanic" descent," spoke" about" the" role" young" women" can" play" in" effecting" change"
globally.""Justice"Elena"Kagan,"the"Court’s"fourth"woman"judge,"followed,"noting"that"
gender" inequality" in" the" judiciary" remains" a" problem" everywhere," including" in" the"
United" States." " Judge" Ann" C." Williams" of" the" U.S." Court" of" Appeals" for" the" Seventh"
Circuit" closed" the" evening’s" event" by" eloquently" highlighting" the" importance" of"
increasing"the"participation"of"women"in"the"judiciary"for"justice"and"the"rule"of"law."""
Session%1:%Opening%Plenary%and%Survey%Results%
The" Opening" Plenary" session" began" with" remarks" by" Kim" K." Azzarelli," Co_Founder"
and"Steering"Committee"Chair"of"the"Avon"Global"Center"for"Women"and"Justice.""Ms."
Azzarelli" emphasized" the" impact" and" change" that" can" be" effected" through"
empowering"women,"girls,"boys,"and"men."""
Next," Dean" Stewart" J." Schwab," Dean" and" Professor" of" Law" at" Cornell" Law" School,"
continued" with" introductory" remarks," emphasizing" Cornell" Law" School’s" long"
tradition" of" supporting" women" and" now" its" deep" commitment" to" supporting" the"
judiciary"toward"eradicating"gender_based"violence"against"women"and"girls."
The"first"panel"then"presented"background"and"provided"commentary"on"the"results"
of"the"Virtue"Foundation"Women"Judges"in"the"Pipeline"survey"that"was"developed"
in" collaboration" with" Cornell" Law" School’s" Avon" Global" Center" for" Women" and"
Justice" and" International" Human" Rights" Clinic" and" administered" to" the" Roundtable"
participants" prior" to" the" event." " The" survey" was" designed" to" assess" barriers" to"
women’s"entry"and"advancement"in"the"judiciary"based"on"conference"participants’"
knowledge"and"experiences."""[See"Annex"1]"""
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After"Professor"Sital"Kalantry,"Faculty"Director"of"the"Avon"Global"Center"for"Women"
and"Justice"at"Cornell"Law"School,"introduced"the"methodology"and"purpose"of"the"
survey" instrument," Virtue" Foundation’s" Co_Founder" and" Vice" President" Dr." Joan"
LaRovere,"Justice"Martha"Koome"of"the"Kenya"High"Court"and"Judge"Ann"C."Williams"
of" the" U.S." Court" of" Appeals" for" the" Seventh" Circuit" led" a" cross_national" discussion"
and"commentary"on"the"Women"Judges"in"the"Pipeline"survey"findings.""According"to"
the" panelists," women" in" the" United" States" and" Kenya," like" those" in" many" of" the"
survey" respondents’" countries," face" the" following" barriers" to" women’s" entry" and"
advancement" in" the" judiciary:" lack" of" finances;" lack" of" female" role" models;"
perceptions"of"the"judiciary"as"a"male"institution;"inadequate"professional"networks"
for" women;" and" the" need" to" balance" work" and" family" responsibilities." Survey"
respondents"also"highlighted"the"importance"of"political"connections,"performance,"
and" education" in" women’s" entry" and" advancement." " The" participants" also"
emphasized"the"important"role"that"judges"can"play"in"overcoming"these"barriers"by"
exercising"leadership"in"creative"ways.""[See"Annex"2]"
Professor" Paolo" Galizzi," Director" of" the" Leitner" Center’s" Sustainable" Development"
Legal" Initiative" at" Fordham" Law" School," closed" the" survey" discussion" with" an"
explanation" of" the" “4_P”" philosophy" of" solutions:" Power," People," Passion," and"
Partnerships." " Professor" Galizzi" concluded" with" two" brief" descriptions" of" projects"
related" to" women" in" the" judiciary:" the" Ghana" Supreme" Court" Judicial" Clerkship"
Program"and"the"Ghana"Jurist"in"Residence"Program.1""
Session%2:%Case%Study%Presentations%
During"the"second"panel,"distinguished"women_judges,"including"Her"Ladyship"Chief"
Justice"Georgina"T."Wood"of"the"Supreme"Court"of"Ghana;"Justice"Elena"Inés"Highton"
de"Nolasco,"Vice"President"of"the"Supreme"Court"of"Argentina;"and"Justice"Gita"Mittal"
of" the" Delhi" High" Court" in" India," presented" case" studies" on" countries’" judicial"
systems," the" state" of" women" judges" in" these" systems," and" innovative" solutions"
toward"improving"gender"parity"in"the"judiciary."
Chief" Justice" Wood" described" the" state" of" Ghana’s" judiciary," the" operations" of" the"
court" system," and" the" merit_based" judicial" appointments" process" in" Ghana." " She"
explained"how"the"subordinate"status"of"women"in"Ghana," which" she" attributed"to"
the"patriarchal"nature"of"society,"presents"a"barrier"to"women’s"participation"on"the"
bench.""For"instance,"45%"of"women"are"illiterate,"as"compared"to"28%"of"men.""She"
also"discussed"the"status"of"women"in"the"judiciary,"which"has"seen"improvement"in"
recent"years.""Chief"Justice"Wood"described"the"challenges"of"integrating"women"into"
the"judiciary"and"discussed"some"of"Ghana’s"capacity_building"programs,"such"as"the"
Ghana"Family"Justice"Center"that"is"currently"being"established.2"""""
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
1"Ghana'Jurist'in'Residence'and'Clerkship'Programs,"Virtue"Foundation"Initiatives,"

http://www.virtuefoundation.org/cms/front_content.php?idart=379."

2"Women'Judges'in'the'Pipeline'Initiative,"Leitner"Center"for"International"Law"and"Justice,"

http://leitnercenter.org/news/64/."
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Justice"Elena"Inés"Highton"de"Nolasco"gave"an"overview"of"Argentina’s"federal"and"
provincial"judicial"systems,"and"the"judiciary’s"methods"of"appointment.""She"noted"
that"a"1994"amendment"to"the"Argentine"Constitution"facilitated"the"appointment"of"
women"judges"by"establishing"a"judicial"council"that"relies"on"merit_based"factors"in"
nominating"candidates.""She"suggested"that"lack"of"educational"opportunities"is"not"a"
barrier" to" women’s" participation" in" the" judiciary" as" the" Argentine" government"
provides"free"education"from"primary"school"to"university.""On"the"other"hand,"lack"
of" female" role" models" and" negative" stereotypes" about" the" abilities" and"
characteristics" of" women" are" moderate" barriers," and" women’s" struggle" to" balance"
work" and" family" and" lack" of" networks" and" connections" are" significant" barriers.""
Justice"Highton"de"Nolasco"discussed"several"initiatives"that"have"been"implemented"
to" address" gender" issues," such" as" the" Argentine" Association" of" Women" Judges’"
training"program"on"human"rights"and"the"Domestic"Violence"and"Women’s"Offices,3"
which" were" set" up" by" the" Supreme" Court." " Finally," she" pointed" to" the" need" for"
increased" social" awareness" about" gender" equality," gender" training" and" greater"
transparency"in"the"judicial"selection"process."
Hon." Justice" Gita" Mittal" of" the" Delhi" High" Court" emphasized" the" importance" of"
individual" initiative" in" placing" women" in" leadership" roles." " She" noted" that" it" is"
essential"to"encourage"women"to"achieve"in"all"areas"of"the"law"and"not"only"focus"
on"traditionally"gender_related"issues.""Justice"Mittal"described"India’s"judiciary"and"
women’s"participation"in"it,"which"increased"from"5.4%"in"1985"to"7.65%"in"2005.""
She"explained"that"a"dearth"of"female"role"models"is"a"significant"barrier"to"women’s"
entry"in"India’s"judiciary.""Justice"Mittal"explained"that"women"are"more"likely"to"be"
assigned" to" Family" Courts" or" to" be" given" less" challenging" responsibilities," which"
prevents" them" from" becoming" effective" leaders." " She" called" for" several" changes:" a"
focus"on"systemic"and"attitudinal"adaptation"in"addition"to"closing"the"gender"gap"in"
the" judiciary;" use" of" objective" criteria" such" as" exams" as" the" basis" for" judicial"
appointments;" and" the" use" of" creative" solutions" to" overcome" barriers" to" women"
entering"and"excelling"in"the"judiciary.""
Session%3:%JudgeVled%Roundtable%Discussions%
During" the" third" Roundtable" session" participants" broke" into" groups" of" ten" and"
discussed"five"questions"presented"to"them"by"the"Virtue"Foundation.""Some"of"the"
key"points"addressed"in"the"discussion"include:"
•

Increased'participation'of'women'in'judiciaries'would'be'beneficial'because'of'
the' experiences' and' perspectives' women' bring' to' the' bench." " Participants"
explained"that"some"women"judges"tend"to"view"their"jobs"more"holistically"
in" light" of" community" needs" than" do" their" male" counterparts," which" can," in"
turn,"result"in"a"more"transparent"and"accessible"judiciary.""[For"discussion"of"
women"judges’"potential"for"furthering"sustainable"development,"see"Annex"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""

3"Oficina'de'Violencia'Doméstica,"Corte"Suprema"de"Justicia"de"La"Nación"República"Argentina,"

http://www.csjn.gov.ar/ovd/ovdhome.jsp;"Oficina'de'la'Mujer,"Corte"Suprema"de"Justicia"de"La"
Nación"República"Argentina,"http://www.csjn.gov.ar/om/secretaria.html."
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•

•

•

5.]" " Additionally," participants" felt" that" women" bring" experiences" and"
perspectives"to"the"bench"that"represent"those"of"half"of"the"community"and"
therefore"make"the"judiciary"more"democratic.""Similarly,"women’s"presence"
on" the" bench" expands" the" awareness" of" male" judges" of" women’s" issues" and"
perspectives," which" may" have" a" positive" effect" on" their" decisions.""
Participants" also" felt" that" women" tend" to" be" less" susceptible" to" corruption"
than"are"many"male"judges."""
"
Across' jurisdictions,' women' face' many' obstacles' and' challenges' to' becoming'
and' advancing' as' judges." " Participants" overwhelmingly" said" that" balancing"
work" with" family" responsibilities" is" a" significant" barrier," particularly" in"
jurisdictions"where"judges"are"regularly"transferred"or"promoted"to"different"
locations." " Participants" noted" that" the" system" of" judicial" transfers" does" not"
present" an" obstacle" to" most" male" judges," because" their" families" can" more"
easily"move"with"them"to"the"location"of"a"new"job.""Other"barriers"identified"
included"old"boys’"networks,"lack"of"awareness"about"gender"discrimination,"
the" high" cost" of" education," patriarchal" culture," and" the" lowering" of" judicial"
compensation"when"there"is"increased"female"participation"in"the"judiciary."
"
Increasing' the' participation' of' women' in' the' judiciary' requires' multiple' and'
creative' strategies.' Judges" emphasized" the" importance" of" empowerment"
programs"and"mentorships"for"young"girls,"women"law"students,"and"young"
women" lawyers," as" well" as" methods" for" recognizing" women" lawyers" and"
judges" who" perform" well." " Numerous" suggestions" were" made" for" helping"
women"juggle"family"and"work"commitments,"such"as"implementing"flexible"
work" schedules" and" establishing" professional" childcare" services" in" the"
workplace." Judges" suggested" including" men" who" are" committed" to" gender"
equality"in"initiatives"addressing"the"gender"disparity"in"the"judiciary.""They"
called" for" the" increased" provision" of" services" by" women’s" bar" associations,"
greater" transparency" in" the" judicial" appointments" process," and" increased"
visibility"and"accessibility"of"women"role"models.""
"
Participants’'own'jurisdictions'offer'valuable'examples'of'strategies'to'increase'
women’s' participation' in' the' judiciary.' ' Judges" discussed" programs" in" their"
countries"in"which"judges"have"reached"out"to"their"communities"or"women"
judges" and" lawyers." " Many" countries" have" legal" mentorships" and" training"
seminars" conducted" by" local" branches" of" the" International" Federation" of"
Women" Lawyers" or" the" International" Association" of" Women" Judges." " Some"
jurisdictions" have" implemented" programs" to" address" particular" needs" or"
issues" facing" their" communities." " Examples" include:" a" project" developed" by"
Panama’s" women" judges" to" improve" the" juvenile" justice" system" and" change"
its"focus"from"punishment"to"rehabilitation;"the"New"York"Center"for"Juvenile"
Justice’s4"efforts"to"improve"the"treatment"of"children"in"the"juvenile"justice"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""
4"http://www.nycjj.org/"
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•

system;" the" Argentine" Women’s" Office" and" Domestic" Violence" Office;5" and"
programs" instituted" in" schools" in" the" U.S.," Kenya," and" Tanzania," among"
others," " to" promote" interest" among" students," especially" girls," in" judicial"
careers.""
"
The' barriers' to' women’s' participation' in' the' judiciary' are' similar' across'
borders.' ' When" asked" what" insights" they" took" away" from" the" morning’s"
presentations," the" judges" said" that" they" learned" how" the" barriers" to"
participation" in" the" judiciary" that" women" in" their" jurisdictions" face" are"
similar" to" those" that" women" confront" in" many" other" countries." " They"
consequently" realized" the" importance" of" establishing" networks" of" women"
judges" throughout" the" world." " Many" judges" also" noted" that" the" conference"
highlighted"the"significant"role"they"can"play"to"combat"gender"biases"in"their"
countries.""

"
Session%4:%Discussions%Summary%%

Following"the"breakout"session,"Judge"Virginia"Kendall"of"the"U.S."District"Court"for"
the"Northern"District"of"Illinois"led"a"discussion"to"tie"together"the"various"themes"of"
the" day" toward" solutions" to" barriers" for" women" entering" and" advancing" in"
judiciaries"globally.""Participants"shared"their"suggestions"for"increasing"the"number"
of" women" in" the" judiciary," such" as" through" mentorship" and" youth" outreach"
programs." " Another" central" theme" was" the" importance" of" including" men" in" the"
struggle"to"achieve"equality"in"the"judiciary."""
The" judges" discussed" the" different" approaches" of" many" male" and" female" judges.""
They" noted" that" women" tend" to" collaborate" more" frequently" than" their" male"
counterparts,"which"can"contribute"in"valuable"ways"to"the"bench.""The"judges"also"
explained" that" female" and" male" judges" can" play" an" important" role" in" educating"
members"of"the"public"about"issues"of"gender"equality"both"within"and"outside"the"
judiciary,"and"noted"that"such"engagement"is"becoming"increasingly"accepted."
Barriers" to" entry" and" advancement" within" the" judiciary" were" also" discussed,"
including"financial"difficulties"and"long_distance"transfers.""To"solve"the"problem"of"
being" transferred" to" remote" areas" to" which" spouses" and" children" cannot" easily"
relocate," judges" offered" several" suggestions," including" video" conferencing" for"
preliminary"proceedings"and"programs"to"help"spouses"find"work"after"transfer."
The" participants" also" offered" suggestions" for" subsequent" Virtue" Foundation"
programs." " Many" participants" recommended" that" more" male" judges" should" be"
invited" to" the" next" roundtable" event." " Proposed" topics" included" the" use" of"modern"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
5"See'Gender'Justice'in'the'Argentine'Context:'Justice'Highton'de'Nolasco'Shares'her'Views,"Avon"Global"
Center"for"Women"and"Justice"at"Cornell"Law"School,""
http://ww2.lawschool.cornell.edu/womenandjustice/features/details.cfm?id=169585;"Oficina'de'
Violencia'Doméstica,"Corte"Suprema"de"Justicia"de"La"Nación"República"Argentina,"
http://www.csjn.gov.ar/ovd/ovdhome.jsp;"Oficina'de'la'Mujer,"Corte"Suprema"de"Justicia"de"La"
Nación"República"Argentina,"http://www.csjn.gov.ar/om/secretaria.html."

"
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media"to"spread"awareness"of"women"in"the"judiciary"and"follow"up"on"issues"and"
proposals"discussed"at"this"year’s"roundtable."
Session%5:%Women%in%the%World%Panel%Discussion%
'
The" final" Roundtable" panel" was" the" Newsweek" Daily" Beast" Women" in" the" World"
discussion"on"“Social"Innovation,"Africa"and"the"Role"of"Women"Judges”"held"at"the"
U.S." Department" of" State." " Panelists" included" Her" Ladyship" Chief" Justice" Georgina"
Wood,"Chief"Justice"of"the"Supreme"Court"of"Ghana;"Judge"Ann"C."Williams"of"the"U.S."
Court"of"Appeals"for"the"Seventh"Circuit;"Dr."Ebby"Elahi,"Virtue"Foundation"Director"
of" International" Programming" and" Global" Health;" and" Kakenya" Ntaiya," founder" of"
the" Kakenya" Center" for" Excellence" in" Kenya." " The" event" was" hosted" by" U.S."
Ambassador_At_Large" for" Global" Women's" Issues" Melanne" Verveer" and" moderated"
by" Andrea" Mitchell," NBC" News" Chief" Foreign" Affairs" Correspondent." " Mitchell"
engaged" panelists" in" an" insightful" discussion" on" the" importance" of" grassroots"
advocacy,"the"role"of"the"judiciary"in"supporting"this"advocacy,"and"the"special"role"
that" women" judges" can" play" in" solving" problems," building" consensus," and"
strengthening"development"efforts."""

RECOMMENDATIONS
JUDICIARY

FOR

INCREASING WOMEN’S PARTICIPATION

IN THE

'
Throughout" the" event," Roundtable" participants" discussed" a" number" of" next" steps"
and" recommendations" to" promote" women’s" participation" and" advancement" in" the"
judiciary."
'
To%Virtue%Foundation%and%Partners:%
•

•

•

•

•
•

"

Follow" up" on" Roundtable" outcomes" by" providing" project" assistance,"
promoting" continuity" and" monitoring" what" was" learned" or" implemented" by"
participants.""
Include" participants" from" diverse" backgrounds," including" non_judges," in"
future"surveys"and"conferences.""In"particular,"consider"inviting"male"judges"
to"the"next"senior"roundtable.""
Focus"on"youth"outreach"to"encourage"women’s"entry"into"the"legal"field"and"
the"judiciary.""Specifically,"reach"out"to"girls"at"young"ages"through"programs"
that" bring" girls" into" court" and" explain" the" judicial" system." " Promote"
perceptions"of"judgeships"as"desirable"and"obtainable"career"options."
Facilitate" training," networking" and" career" counseling" programs" for" young"
women" lawyers" and" law" students" to" ensure" they" acquire" the" education" and"
skills"needed"to"become"a"judge"if"desired."
Promote"gender"sensitization"programs"for"judges."
Maintain" statistics" of" women’s" participation" in" judiciaries" around" the" world"
in" order" to" monitor" progress" towards" equality" and" promote" targeted"
advocacy."
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%
To%Women%Judges:%
•

•
•

•

•

•

•

•
•

Establish" formal" mentorship" programs" in" which" senior" women" judges"
mentor"junior"women"judges"as"well"as"aspiring"women"judges,"and"engage"
in"informal"mentoring.'
For"senior"women"judges,"try,"to"the"extent"appropriate"and"feasible,"to"serve"
as"a"role"model"for"junior"women"judges.""'
Partner"with"civil"society"actors"who"can"assist"in"promoting"access"to"justice"
and"gender"equality.""To"facilitate"such"work,"establish"an"impartial"body"to"
counsel" judges" on" the" ethical" boundaries" of" a" judge’s" role" outside" of" the"
courtroom."'
If"long_distance"transfers"or"travel"are"a"hardship"for"women"judges,"consider"
promoting"the"use"of"technological"innovations"to"reduce"the"need"for"travel,"
for"example,"by"using"video"conferencing"for"preliminary"hearings.'
Take"on"leadership"positions"and"responsibilities"that"do"not"focus"on"gender"
issues," and" take" advantage" of" opportunities" to" learn" new" skills" and" be"
groomed"for"advancement."'
Reach" out" to" young" girls" by" explaining" the" benefits" of" working" in" the"
judiciary,"setting"up"visits"to"courts,"and"present"judgeships"as"desirable"and"
obtainable"career"options."
Consider"establishing"or"advocating"for"the"establishment"of"“Court"Days,”"on"
which" courts" are" open" and" local" citizens" can" familiarize" themselves" with"
judicial"processes.'
Include" male" colleagues" in" gender" initiatives" and" sensitization" programs" in"
order"to"increase"support"from"a"wider"base.'
Actively" participate" in" or" establish" organizational" networks" for" women"
judges,"such"as"a"branch"of"the"International"Federation"of"Women"Lawyers"
or"of"the"International"Association"of"Women"Judges.'

To%National%Judiciaries%and%Governments:%
•
•
•

•
•

"

Establish"a"minimum"quota"for"women’s"participation"in"the"judiciary."
Implement"consistent"and"comprehensive"gender"sensitization"programs"for"
judges."
Increase" judicial" salaries" in" order" to" maintain" the" prestige" of" the" judiciary,"
draw" candidates" burdened" with" high" educational" debts," attract" highly"
qualified"candidates,"and"prevent"the"degradation"of"judicial"prestige"as"more"
women"become"involved."
Use"objective"criteria,"such"as"competitive"examinations,"to"select"candidates"
for"judgeships"and"to"promote"judges"within"the"judiciary."""
Promote" transparency" and" accountability" in" the" judicial" appointments"
process."
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•

•
•

•

•

Ensure" that" judicial" facilities" provide" adequate" child" care" services.""
Accommodate" family" situations" through" other" means," such" as" flexible" or"
alternative"work"schedules."
Consider" establishing" a" Judicial" Code" of" Conduct" Committee" to" facilitate"
appropriate"and"effective"collaborations"between"judges"and"civil"society."
Provide"training,"networking"and"career"counseling"to"young"lawyers"or"law"
students" to" ensure" they" acquire" the" knowledge" and" skills" necessary" to"
become"a"judge"if"desired."
Establish"programs"that"reach"out"to"young"girls"by"explaining"the"benefits"of"
working"in"the"judiciary,"setting"up"visits"to"courts,"making"judgeships"seem"
like"desirable"and"obtainable"career"options."
Consider"establishing"“Court"Days,”"where"courts"are"open"to"the"public"and"
citizens"can"familiarize"themselves"with"judicial"processes.""

To%Civil%Society:%
•

•
•
•
•
•

"

Establish" programs" that" reach" out" to" young" girls" from" diverse" backgrounds"
and" provide" them" with" exposure" to" the" judiciary" and" encouragement" to"
pursue"judicial"careers.""'
Provide" career" counseling" to" young" lawyers" or" law" students" to" ensure" they"
acquire"the"training"and"skill"set"required"to"become"a"judge"if"desired.'
Promote"or"conduct"gender"sensitization"programs"for"judges.'
Increase"awareness"of"capacity_building"and"empowerment"programs.'
Provide" opportunities" for" women" judges" and" aspiring" women" judges" to"
network.'
Maintain" statistics" of" women’s" participation" in" judiciaries" around" the" world"
in" order" to" monitor" progress" towards" equality" and" engage" in" targeted"
programming.'
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OPENING'RECEPTION,'United'States'Supreme'Court'
'
Introductory"Remarks:"

"
"

'
Opening"Remarks:"
'
'
Keynote"Remarks:"
''
'
Closing"Remarks:"

Dr.'Joan'La'Rovere,"Cofounder"&"Vice"President,"
Virtue" Foundation" and" Director," Cardiac"
Intensive" Care" Unit," The" Royal" Brompton"
Hospital,"London"
Dr.' Ebby' Elahi," Surgeon," Associate" Clinical"
Professor," Mount" Sinai" Medical" Center" &"
Director," International" Programming" and" Global"
Health,"Virtue"Foundation"
Tina' Brown," Editor_in_Chief," Newsweek" Daily"
Beast'
'
Ambassador" Melanne" Verveer," U.S." Ambassador"
At" Large" for" Global" Women’s" Issues," U.S."
Department"of"State'
Justice' Sonia' Sotomayor," Associate" Justice,"
United"States"Supreme"Court"
Justice' Elena' Kagan," Associate" Justice," United"
States"Supreme"Court'
Judge'Ann'C.'Williams,"U.S."Court"of"Appeals"for"
the"Seventh"Circuit'

The"Virtue"Foundation"Senior"Roundtable"on"Women"and"the"Judiciary"commenced"
on" Thursday" evening," March" 31st," with" a" reception" at" the" United" States" Supreme"
Court.""Dr."Joan"LaRovere,"Virtue"Foundation"Co_Founder"and"Vice"President,"and"Dr."
Ebby" Elahi," Virtue" Foundation" Director" of" International" Programming" and" Global"
Health,"welcomed"participants"to"the"Roundtable"and"framed"the"Roundtable"event"
by"discussing"the"importance"of"focusing"on"improving"gender"parity"in"the"judiciary"
for" sustainable" development," the" rule" of" law," and" poverty" reduction." " Tina" Brown,"
Editor_in_Chief"of"Newsweek"Daily"Beast"next"spoke"about"the"Women"in"the"World"
Initiative," which" highlights" and" supports" stories" and" solutions" for" women’s"
advancement," as" well" as" the" importance" of" nurturing" women" leaders" in" all"
professions"and"decision_making"positions."
"
"
"

"
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"
Ambassador" Melanne" Verveer," the" U.S." Ambassador_at_Large" for" Global" Women’s"
Issues," remarked" on" the" positive" impact" of" supporting" women" leaders" globally"
before"introducing"the"three"women"Associate"Justices"of"the"U.S."Supreme"Court"in"
attendance:"Justice"Ruth"Bader"Ginsburg,"Justice"Sonia"Sotomayor,"and"Justice"Elena"
Kagan." " " Former" Associate" Justice" Sandra" Day" O’Connor" was" unable" to" attend" the"
reception," but" had" expressed" her" regret" and" support" for" the" Roundtable." " Justice"
Sonia" Sotomayor," the" Supreme" Court’s" third" woman" and" first" Justice" of" Hispanic"
descent," spoke" about" the" role" young" women" can" play" in" effecting" change" globally.""
Justice"Elena"Kagan,"the"Court’s"fourth"woman"Justice,"followed,"noting"that"gender"
inequality" a" problem" everywhere," including" in" the" United" States." " Judge" Ann" C."
Williams"of"the"U.S."Court"of"Appeals"for"the"Seventh"Circuit"closed"the"evening"by"
eloquently"highlighting"the"importance"of"increasing"the"participation"of"women"in"
the"judiciary"for"justice"and"the"rule"of"law,"and"paraphrasing"Robert"F."Kennedy’s"
famous"quote:""
Each"time"a"[wo]man"stands"up"for"an"ideal,"or"acts"to"improve"the"lot"of"
others," or" strikes" out" against" injustice," [s]he" sends" forth" a" tiny" ripple" of"
hope," and" crossing" each" other" from" a" million" different" centers" of" energy"
and" daring," those" ripples" build" a" current" which" can" sweep" down" the"
mightiest"walls"of"oppression"and"resistance.6"
"
"

SESSION'1:'OPENING'PLENARY'AND'SURVEY'RESULTS'
Opening"Remarks:""

Kim' K.' Azzarelli," Co_Founder" &" Steering"
Committee"Chair,"Avon"Global"Center"for"Women"
&"Justice"at"Cornell"Law"School"

"

Dean'Stewart'J.'Schwab,"Dean"and"Professor"of"
Law,"Cornell"Law"School""

Introduction:""

Professor' Sital' Kalantry," Associate" Clinical"
Professor" of" Law" and" Faculty" Director" of" the"
Avon" Global" Center" for" Women" and" Justice,"
Cornell"Law"School"

Moderator:""

Dr.' Joan' LaRovere," Co_Founder" and" Vice"
President," Virtue" Foundation" and" Director,"
Pediatric" Cardiac" Intensive" Care" Unit," The" Royal"
Brompton"Hospital,"London"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""

6"See'Selected'Quotes'from'Robert'F.'Kennedy,"Robert"F."Kennedy"Center"for"Justice"&"Human"Rights,"

http://www.rfkcenter.org/lifeandvision/selectedquotes."

"
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Distinguished"Panelists:"

Lady'Justice'Martha'Koome,"High"Court,"Kenya""

'

Hon.' Ann' Claire' Williams," United" States" Court"
of"Appeals"for"the"Seventh"Circuit"

Innovative"Solutions:"

Professor' Paolo' Galizzi," Clinical" Associate"
Professor" of" Law" and" Director," Sustainable"
Development" Legal" Initiative," Leitner" Center" for"
International" Law" and" Justice," Fordham"
University"School"of"Law"

Opening%Remarks%
Kim' K.' Azzarelli" and" Dean' Stewart' J.' Schwab" opened" the" program" with"
introductory"remarks.""They"welcomed"the"Roundtable"participants"and"highlighted"
the" importance" of" the" gathering" and" of" the" increased" participation" of" women" in"
judiciaries"around"the"world."
The" Opening" Plenary" session" began" with" remarks" by" Kim" K." Azzarelli," Co_Founder"
and"Steering"Committee"Chair"of"the"Avon"Global"Center"for"Women"and"Justice.""Ms."
Azzarelli" emphasized" the" impact" and" change" that" can" be" effected" through"
empowering"women,"girls"and"a"few"good"men."""
Next," Dean" Stewart" J." Schwab," Dean" and" Professor" of" Law" at" Cornell" Law" School,"
continued" with" introductory" remarks," emphasizing" Cornell" Law" School’s" long"
tradition" of" supporting" women" and" now" its" deep" commitment" to" supporting" the"
judiciary"toward"eradicating"gender_based"violence"against"women"and"girls."
Introduction:%Overview%of%the%Design%and%Purpose%of%the%Survey%
The" first" panel" presented" background" and" provided" commentary" on" the" results" of"
the"Virtue"Foundation"Women"Judges"in"the"Pipeline"survey"that"was"developed"in"
collaboration"with"Cornell"Law"School’s"Avon"Global"Center"for"Women"and"Justice"
and" International" Human" Rights" Clinic" and" administered" to" the" Roundtable"
participants" prior" to" the" event." " The" survey" was" designed" to" assess" barriers" to"
women’s"entry"and"advancement"in"the"judiciary"based"on"conference"participants’"
knowledge"and"experiences."""[See"Annex"1]"""
Professor'Sital'Kalantry"noted"that"the"goal"of"equal"participation"of"women"in"the"
judiciary" has" not" yet" been" realized" in" the" United" States," where" only" 26%" of" state"
judges"and"22%"of"federal"judges"are"women.7""She"then"described"the"methodology"
and" purpose" of" the" Virtue" Foundation" Women" Judges" in" the" Pipeline" survey,"
developed" in" collaboration" with" Cornell" Law" School’s" International" Human" Rights"
Clinic" and" administered" to" the" women" judges" who" had" been" invited" to" attend" the"
Senior"Roundtable"on"Women"in"the"Judiciary."""
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
7"Women'in'Federal'and'StateTlevel'Judgeships,"A"Report"of"the"Center"for"Women"in"Government"&"

Civil"Society,"Rockefeller"College"of"Public"Affairs"&"Policy,"University"at"Albany,"State"University"of"
New"York"(Spring"2010),"http://www.albany.edu/womeningov/judgeships_report_final_web.pdf."

"
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The" survey’s" goal" is" to" begin" developing" data" on" the" challenges" women" face" to"
entering"and"advancing"within"the"judiciary"around"the"world,"as"well"as"to"gather"
judges’"insights"about"possible"solutions.""In"addition,"the"survey"results"generated"
topics"for"discussion"during"the"Roundtable.""The"survey"was"comprised"of"twenty_
six"questions"about"obstacles"to"women’s"entry"and"participation"in"the"judiciary"in"
the"participating"judges’"countries.""In"developing"the"survey"questions,"students"in"
the" International" Human" Rights" Clinic" at" Cornell" Law" School" had" conducted"
extensive" desk" research," with" a" focus" on" challenges" faced" by" women" in" the"
judiciaries" of" Ghana," Kenya," Cambodia," Argentina," India," and" South" Africa." " Thirty_
five" judges," around" half" of" whom" were" from" Africa," responded," and" twenty_five" of"
those" respondents" completed" the" survey" in" full." " [For" survey" questions," see" Annex"
1.]"
Professor" Kalantry" concluded" by" recommending" that" future" surveys" focus" on"
specific" countries" and" that" the" survey" participants" include" judges" from" the" lower"
levels"of"the"judiciary,"male"judges,"and"aspiring"women"judges."""
Highlights%of%the%Survey%Results%with%Panel%Commentary%
Next"Dr.'Joan'LaRovere,"Lady'Justice'Martha'Koome,'and"Judge'Ann'C.'Williams"
led" a" cross_national" discussion" and" commentary" on" the" Women" Judges" in" the"
Pipeline"survey"findings.""[For"summaries"of"notable"survey"responses,"see"Annex"2.]""
65%% of% respondents% said% that% lack% of% finances% for% study,% examinations% or%
other%expenses%associated%with%becoming%a%judge%is%a%barrier%to%entry%in%the%
judiciary.%%
•

•

"

Judge'Williams:"Financial"sacrifice"is"a"barrier"to"entry"in"the"United"States,"
starting" with" the" high" cost" of" a" college" education." " For" state" schools," it" is"
normally"$15,000_$20,000"USD"per"year.""It"can"be"as"high"as"$28,000"USD"in"
private"schools.""Then,"the"high"cost"of"a"J.D."(law"degree)"forces"student"to"go"
into"debt.""Paying"off"loans"is"a"twofold"barrier"to"entry.""First,"students"may"
seek" high_paying," private_sector" jobs" in" order" to" pay" off" their" loans," as"
judicial"salaries"are"relatively"low.""Next,"after"working"such"jobs,"they"might"
not" be" prepared" to" enter" into" the" judiciary." " Women" are" half" of" law" school"
graduates"in"the"United"States,"but"many"do"not"end"up"as"judges."
"
Justice'Koome:"This"is"a"problem"in"Kenya"as"well.""Women"must"overcome"
cultural"trappings.""For"instance,"girls"in"rural"areas"are"expected"to"support"
their"families"and"do"chores"in"the"home.""Money"may"be"scarce,"and"if"it"is"
available,"boys"receive"preference"for"educational"opportunities.""If"a"girl"can"
overcome" all" of" these" challenges" and" reach" university," she" may" still" face"
sexual" harassment" and" the" risk" of" becoming" pregnant" and" dropping" out.""
Despite" these" obstacles," women" currently" constitute" 40%" to" 60%" of" law"
students"in"Kenya."

14"

62%%said%that%lack%of%female%role%models/mentors%is%a%barrier%to%entry%in%the%
judiciary.%
•

•

Justice' Koome:" This" is" a" significant" barrier" to" entry" in" Kenya." " No" women"
serve"on"the"Court"of"Appeal,"Kenya’s"highest"court.""There"was"one"woman"
who" served" for" a" short" period" and" retired," then" a" second" who" joined" the"
International" Criminal" Court." " Out" of" 50" High" Court" judges," only" 18" are"
women." " However," among" magistrates," the" genders" are" more" equally"
represented.""This"shows"that"women"are"not"being"promoted"at"rates"equal"
to"men.""Women"are"discouraged"when"they"do"not"see"other"women"serving"
at" the" higher" levels" of" the" judiciary." " Justice" Koome’s" role" models" were"
women," for" instance," the" Chairperson" of" the" Federation" of" Women" Lawyers"
(FIDA).8" " Chief" Justice" Wood" of" Ghana" is" also" an" inspiration," as" Ghana" and"
Kenya" are" in" the" same" commonwealth" jurisdiction." " Justice" Koome" has" had"
some"male"role"models,"but"they"tend"not"to"want"to"support"women"openly"
because"this"might"alienate"other"men."
"
Judge' Williams" had" limited" access" to" professional" female" role" models"
growing"up.""She"clerked"for"Judge"Robert"Sprecher.""There"were"no"women"
on"the"bench"in"the"Northern"District"of"Illinois,"where"Judge"Williams"began"
her" judgeship." " The" first" woman" on" the" United" States" Supreme" Court" was"
appointed"in"1980.""Women"judges"associations"can"play"an"important"role"by"
providing"women"role"models,"being"mentors"and"answering"questions.""It"is"
also" important" to" identify" women" lawyers" who" can" handle" a" judgeship" and"
prepare"them"for"judicial"service.""In"the"Northern"District"of"Illinois,"current"
judges" brainstorm" about" ways" to" involve" lawyers" of" color," women," and"
others.""Women’s"bar"associations"must"also"be"involved.""It"is"important"to"
try" to" inspire" women," let" them" come" to" court," hold" student" court" days," and"
develop"mentoring"programs"in"communities"as"early"as"high"school."

65%% said% perceptions% of% the% judiciary% as% a% male% institution% is% a% barrier% to%
entry%into%the%judiciary.%
•

Judge'Williams:"This"was"an"issue"in"Judge"Williams’"experience.""There"was"
no"woman"or"judge"of"color"on"the"Seventh"Circuit"Court"of"Appeals"until"she"
was"appointed"in"2000.""But"the"numbers"of"women"judges"have"been"rising"
over" the" past" 20" years." " Canada" provides" an" example" of" this" increase" in"
women’s"participation,"as"four"of"the"nine"Canadian"Supreme"Court"Justices"
are" female," including" the" Chief" Justice." " Judge" Williams" suggested" that" this"
increase" occurred" because" women" are" leaders" and" build" communities." " For"
example,"Justice"Koome"brings"prosecutors,"defense"attorneys,"and"probation"
officers"to"the"courthouse"to"meet"once"a"month"to"solve"problems"within"the"
system.""Women"are"used"to"juggling"many"balls,"and"because"they"have"been"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""
8"http://fidakenya.org/"

"
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"
•

oppressed," they" have" figured" out" strategies" to" survive" and" thrive" in" these"
environments."
Justice' Koome:" When" Justice" Koome" joined" the" judiciary," she" found" it"
conservative," male_dominated," and" inflexible." " She" came" from" a" background"
of" advocacy" and" activism," and" was" told"that" things" were" done" differently" in"
the" judiciary." " But" she" was" able" to" make" changes" by" forming" a" court" users"
committee"and"by"reaching"out"to"the"community.""For"example,"she"saw"that"
rape" was" on" the" rise" and" felt" the" need" to" do" more" than" simply" affirm"
convictions.""She"wanted"to"talk"to"the"community9"and"explain"that"there"is"a"
law"against"rape"and"stiff"penalties"for"perpetrating"it.""The"other"day,"several"
prisoners" convicted" of" rape" said" they" were" ready" to" wear" their" prison"
uniforms" and" become" teachers" in" order" to" tell" people" that" rape" is" a" serious"
offense" and" that" they" are" now" serving" life" sentences." " Justice" Koome"
suggested"that"one"needs"to"work"hard"and"be"humble"in"order"to"overcome"
gender"stereotypes.""This"can"be"intimidating,"but"she"is"happy"because"she"
has"been"able"to"do"her"work"as"a"judge"while"also"reaching"out"to"the"people"
she"serves."

Joan'LaRovere:"The"key"issue"is,"how"do"you"get"from"an"area"of"discomfort,"where"
you" look" ahead" and" think" “how?”" to" the" place" where" you" realize" you" can" manage?""
How"do"we"help"young"women"leaving"law"school,"and"how"do"we"do"this"in"Kenya?"
•

Justice'Koome"responded"that"judges"can"help"young"women"by"mentoring"
and" sharing" their" experiences." " It" is" important" to" speak" with" students" and"
ensure"that"they"do"not"view"the"judiciary"as"a"place"where"innovation"will"be"
killed." " Judges" should" make" their" work" relevant" and" touch" the" people" for"
whom" they" work." " For" example," in" Kenya," the" family" division" of" the" court"
system" did" not" function" very" well" in" addressing" difficult" issues" such" as"
divorce," land" distribution," and" inheritance." " Although" the" Constitution"
outlaws" discrimination" against" women," discriminatory" practices" persisted.""
To"help"resolve"these"issues,"she"and"her"colleagues"summarized"the"law"in"a"
simplified" checklist" that" ordinary" people" could" understand" in" their" own"
language." " The" checklist" explained" that" Kenya" is" a" country" that" follows" the"
rule"of"law"and"that"custom"has"to"comply"with"the"rule"of"law.""As"a"result,"
the" family" division" started" moving" smoothly." " When" she" was" transferred" to"
the" provinces," Justice" Koome" realized" she" had" a" lot" of" space" to" do" many"
projects," such" as" working" with" abused" children," establishing" a" network" of"
police,"and"setting"up"a"gender"desk"at"the"police"station.""Because"judges"are"
highly"respected"in"Kenya,"when"they"call"meetings,"people"respond.""In"her"
view," being" a" judge" is" about" leadership." " Judges" can" have" an" impact" and"
ensure"access"to"justice."

""""""""""""""""""""""""""""""""""""""""""""""""""""""""

9"See'Rehabilitating'Kenya’s'Judicial'System,"International"Development"Research"Center"(IDRC)"

Archive,"http://www.idrc.org/en/ev_104828_201_1_DO_TOPIC.html."
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96%%found%it%to%be%a%barrier%to%advancement%in%their%country’s%judiciary%that,%
unlike% their% male% counterparts,% women% judges% often% struggle% to% balance%
work%and%family%responsibilities.%
•

"
•

Judge' Williams:" Having" a" supportive" husband" was" essential" to" Judge"
Williams’"ability"to"balance"work"and"family"responsibilities.""He"understood"
what"her"job"required"and"was"willing"to"share"the"responsibility"of"raising"
children." " But" this" was" a" luxurious" situation." " In" some" places," traditions" of"
extended" family" support" can" be" a" great" help." " However," many" women" are"
single" mothers" or" cannot" count" on" their" husbands" to" share" responsibilities"
and" don’t" live" with" extended" families." " The" cost" of" child" care" can" itself" be" a"
barrier" to" participation" and" advancement" in" the" judiciary." " Sometimes"
women" have" to" be" strategic." " For" instance," someone" might" wait" until" her"
children"are"out"of"high"school"before"applying"for"a"particular"opportunity.""
Others" may" advocate" for" changes" within" the" judiciary." " One" judge" in" Judge"
Williams’"court,"pregnant"with"her"fourth"child,"fought"for"a"childcare"center"
in"the"federal"building.""She"identified"the"barrier"and"fought"to"overcome"it."
Now" the" court" has" a" childcare" center." " When" Judge" Williams" is" tired," she"
thinks" about" her" parents" and" ancestors" who" were" discriminated" against" or"
were"slaves,"and"she"realizes"she"can"succeed"at"the"task"at"hand,"because"she"
is"standing"on"the"shoulders"of"all"those"who"have"gone"before"her."""
Justice' Koome:" Family" responsibilities" are" a" barrier" in" Kenya," particularly"
for" entry," because" when" a" judge" enters" the" judiciary," she" agrees" to" serve"
anywhere." " If" a" judge" works" under" a" Chief" Justice" who" does" not" care" about"
personal"circumstances,"it"is"a"big"issue.""A"judge’s"family"may"be"in"one"town,"
and" she" is" sent" 500" kilometers" away." " Justice" Koome" feels" lucky" that" her"
children"are"grown"up,"but"she"still"feels"very"disconnected"from"and"misses"
her" family;" she" spends" a" lot" of" money" in" order" to" see" them"every" weekend.""
When"she"was"beginning"her"career"and"her"children"were"small,"she"would"
not"have"entered"the"judiciary."

69%%of%respondents%found%that%women%lacking%the%networks%and%connections%
that%facilitate%advancement%for%male%judges%to%be%a%barrier%to%advancement%
in%their%country’s%judiciary.%
•

"

Justice' Koome" believes" networks" are" very" important." " Through" networks,"
such" as" the" International" Women" Judges" Association," the" Federation" of"
Women"Lawyers,"or"a"bar"association,"women"improve"their"skills"and"build"
confidence,"so"that"they"can"withstand"the"pressure"that"comes"with"being"a"
judge." " In" Kenya," under" the" new" Constitution," prospective" judges" must" now"
apply" for" judgeships," indicating" a" shift" to" a" merit_based" system." " It" is"
important"to"find"ways"for"women"to"sharpen"their"skills"in"law"and"advocacy"
so" they" can" develop" the" required" credentials" to" go" through" interviews" for"
judgeships.""%
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54%% said% political% connections% are% important% to% one’s% entry% into% and%
advancement%in%the%judiciary.%
•

"
•

Judge'Williams:"This"is"true,"especially"at"the"state"court"level"in"the"U.S."and"
to" certain" extent" on" the" federal" level" where" senators" nominate" judges." " The"
majority" of" U.S." presidents" nominate" judges" from" the" same" party"
backgrounds,"although"some"presidents"do"make"appointments"that"are"not"
political.""
Justice' Koome:" This" is" both" true" and" false" for" the" Chief" Justice" and" Deputy"
Chief" Justice," because" the" Judicial" Commission" makes" recommendations" to"
the" President" and" provides" three" names," and" the" president" selects" one,"
followed" by" confirmation" before" Parliament." " No" political" connections" are"
necessary"for"other"courts."

96%% felt% that% education% level% and% performance% are% important% to% entry% and%
advancement,% but% only% 1/3% felt% that% lack% of% education% opportunities% is% a%
barrier.%
Dr.' LaRovere' noted" that" respondents" may" already" be" in" families" whose"
daughters" have" become" judges" because" the" parents" are" privileged" and"
supportive." " It" is" important" to" address" how" to" help" those" from" more"
disadvantaged"backgrounds."
Session%1%Closing%Remarks:%Innovative%Solutions%
Professor" Paolo' Galizzi," Director" of" the" Sustainable" Development" Legal" Initiative"
(SDLI)" at" the" Leitner" Center" for" International" Law" and" Justice" at" Fordham" Law"
School,"closed"the"survey"discussion"with"an"explanation"of"the"“4_P”"philosophy"of"
solutions:"Power,"People,"Passion,"and"Partnerships.""Members"of"the"judiciary"and"
academics"have"power,"though"not"limitless,"and"they"must"determine"how"to"use"it"
to" promote" justice." " Partnerships" are" also" powerful" and" are" essential" to"
accomplishing" goals" and" finding" solutions" to" obstacles." " As" the" problems" we" are"
tackling" are" vast," we" must" not" be" territorial," but" realize" that" there" is" room" for"
everyone" to" help." " Moreover," these" are" our" objectives" because" of" the" people" we"
serve.""Judges"are"servants"of"the"people"and"have"the"power"to"prevent"the"justice"
system" from" dehumanizing" people," as" in" Ghana" where" 800" prisoners" are" kept" in" a"
prison"for"200"and"must"sleep"in"turns.""Finally,"for"passion,"we"need"to"believe"in"
what"we"are"doing."
Professor" Galizzi" concluded" with" two" brief" descriptions" of" projects" related" to"
women"in"the"judiciary,"and"one"recommendation.""First,"the"Leitner"Center,"Virtue"
Foundation," and" others" are" working" to" implement" a" pilot" clerkship" program" in"
Ghana," the" Ghana" Supreme" Court" Judicial" Clerkship" Program.10" " This" program" will"
provide"judges"with"valuable"research"assistance"while"young"female"law"graduates"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
10"Ghana'Jurist'in'Residence'and'Clerkship'Programs,"Virtue"Foundation"Initiatives,"

http://www.virtuefoundation.org/cms/front_content.php?idart=379."
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will"also"benefit"from"the"opportunity"for"career"advancement.""The"second"project"
is"Virtue"Foundation’s"Ghana"Jurist_in_Residence"program,11"which"provides"training"
to"women"judges"at"the"beginning"of"their"careers.""Five"judges"from"Ghana"will"be"
training" with" the" Virtue" Foundation" for" five" weeks" and" will" also" shadow" state"
problem_solving" courts" in" New" York" City." " Mr." Galizzi’s" recommendation" was" to"
include"as"many"men"as"possible"in"efforts"to"promote"women’s"participation"in"the"
judiciary."

'
SESSION'2:'CASE'STUDY'PRESENTATIONS'
Moderators:'

Sara' Lulo,' Executive" Director," Avon" Global"
Center" for" Women" and" Justice" at" Cornell" Law"
School'
Jocelyn'Getgen'Kestenbaum,"Program"Director,"
Virtue"Foundation'

Distinguished"Panelists:"

Her'Ladyship'Chief'Justice'Georgina'T.'Wood,'
Chief"Justice,"Supreme"Court,"Ghana"
Justice' Elena' Inés' Highton' de' Nolasco," Vice"
President,"Supreme"Court,"Argentina'

'
Justice'Gita'Mittal,'Delhi"High"Court,"India'
Discussion%Overview%
During" the" second" session," Her' Ladyship' Chief' Justice' Georgina' T.' Wood' of'
Ghana," Justice' Elena" Inés' Highton' de' Nolasco' of' Argentina,' and" Hon.' Justice'
Gita'Mittal"of'India""presented"three"case"studies.""As"Jocelyn'Getgen'Kestenbaum"
explained"in"her"introduction,"the"Virtue"Foundation"is"in"the"business"of"collecting"
evidence" and" engaging" in" data_driven" project" implementation" in" order" to" monitor"
their"efforts,"measure"outcomes,"and"continue"with"what"works.""These"case"studies"
are"a"way"to"understand"why"women"face"barriers"to"entering"and"advancing"within"
the"judiciary"and"to"share"with"other"women"leaders"some"ideas"and"solutions.""
The" three" distinguished" judges" presented" case" studies" on" their" countries’" judicial"
systems," the" state" of" women" judges" in" those" systems," and" innovative" solutions"
toward"improving"gender"parity"in"the"judiciary."""
[For"the"Powerpoint"Presentations"shown"by"the"judges,"see"Annex"3.]"""
%
%
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
11"Id."
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Ghana%%
State%of%the%Judiciary%
Her' Ladyship' Chief' Justice' Georgina' T.' Wood' began" her" presentation" by"
providing"an"overview"of"the"judiciary"in"Ghana.""Ghana,"a"common_law"jurisdiction,"
was" built" on" a" system" inherited" from" Ghana’s" colonial" past." " Ghana" has" been"
independent"for"54"years"and"is"now"a"constitutional"democracy.""The"country"is"a"
unitary" state," with" administrative" regions" but" no" states" or" provinces." " The" 1992"
Constitution" emphasizes" separation" of" power" between" the" Executive," Parliament,"
and"Judiciary."""
The"judiciary"is"a"two_tiered"system"composed"of"constitutionally"created"superior"
courts" and" statutorily" created" lower" courts," with" the" Supreme" Court" at" the" apex.""
Chief" Justice" Wood" noted" that" she" started" her" judicial" career" at" the" bottom" rung,"
which" demonstrates" the" opportunities" available" in" Ghana." " She" explained" that," as"
Chief"Justice,"she"plays"a"dual"role.""She"is"the"head"of"the"Supreme"Court"and"of"the"
Service"Arm"of"the"judiciary.""The"Constitution"mandates"a"clear"separation"between"
the"two"roles."
The"next"level"below"the"Supreme"Court"is"the"Court"of"Appeals"and"then"the"High"
Court.""The"High"Court"is"the"most"important"trial"court"in"the"country.""There"are"
also" a" number" of" specialized" courts" below" the" Court" of" Appeals," including" the"
Commercial" Court," the" Fast_Track" Court" and" the" Human" Rights" Court," which" Chief"
Justice"Wood"established"two"years"ago.""There"is"also"a"parallel"court"system,"made"
up"of"regional"tribunals,"which"were"established"in"1992.""Below"the"High"Court"is"
the"Circuit"Court,"which"is"the"highest"court"within"the"lower"judiciary.""Below"the"
Circuit" Court," which" shares" many" of" the" same" court" rules" as" the" High" Court," is" the"
District" Court." " The" District" Court" houses" the" Family" Tribunals" and" the" Juvenile"
Court,"and"is"where"Chief"Justice"Wood"began"her"career."
Judicial%Appointments%System%
Her" Ladyship" Chief" Justice" Wood" explained" how" the" judicial" appointment" process"
works" in" Ghana." " All" judges" are" appointed," and" there" are" no" minimum" age"
requirements.""Candidates"must"have"been"qualified"lawyers"for"a"certain"number"of"
years;"for"example,"15"years"is"the"minimum"experience"required"for"Supreme"Court"
candidates.""Supreme"Court"Justices"are"appointed"by"the"President"on"the"advice"of"
the" Judicial" Council," in" consultation" with" the" Council" of" State," and" on" approval" by"
Parliament" following" a" public" hearing." " Court" of" Appeal" and" High" Court" judges" are"
appointed" by" the" President" on" the" advice" of" the" Judicial" Council," and" lower" court"
judges" are" appointed" by" the" Chief" Justice" on" the" advice" of" the" Judicial" Council,"
subject"to"presidential"approval.""All"judges,"up"to"the"Court"of"Appeals,"must"take"a"
written" exam," which" is" followed" by" an" interview." " All" appointments" are" based" on"
merit.""In"2004,"the"position"of"career"magistrates"was"created"to"solve"the"problem"
of"finding"lawyers"to"serve"on"rural"courts.""
A%Judicial%Career%
"
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Chief" Justice" Wood" provided" the" chronology" of" a" judicial" career" in" Ghana." " " Upon"
appointment," judges" attend" a" workshop" at" the" Judicial" Training" Institute12"
(JTI),which" provides" them" with" basic" skills." " The" judges" must" also" attend" periodic"
seminars"and"workshops"at"the"JTI."
In" terms" of" promotion," judges" generally" advance" up" the" tiers" of" the" court" system.""
This" is" not" always" the" case," though," as" judges" may" be" recruited" from" outside" the"
hierarchy.""The"mandatory"retirement"age"varies"by"court.""It"is"age"70"for"the"Court"
of"Appeals"and"Supreme"Court,"and"65"for"the"High"Court.""Her"Ladyship"suggested"
that" there" is" no" reason" for" this" disparity" and" mentioned" that" it" is" undergoing"
constitutional"review.""
Status%of%Women%%
Chief"Justice"Wood"suggested"that"gender"parity"is"relatively"better"in"Ghana"than"in"
most"of"Sub_Saharan"Africa,"yet"women"still"lag"behind."45%"of"women,"and"28%"of"
men,"are"illiterate;"primary"school"enrollment"for"girls"is"78%,"and"for"boys"is"85%;"
and" university" enrollment" for" girls" is" only" 20%." " Finally," as" of" 2009," women" were"
joining"the"Bar"at"a"rate"of"39%.""She"attributed"the"continued"gender"disparities"to"
the" patriarchal" nature" of" Ghanaian" society," which" results" in" men" holding" positions"
of,"and"controlling"access"to,"power"and"decision_making."""
State%of%Women%in%the%Judiciary%
Discussing"the"current"state"of"women"in"the"judiciary,"Chief"Justice"Wood"pointed"
out"that"some"Ghanaian"women"have"succeeded"in"reaching"positions"of"power.""The"
Speaker" of" Parliament," for" instance," is" a" woman," as" is" the" Director" of" Public"
Prosecutions."
Although" women" are" still" underrepresented" in" the" judiciary," the" Chief" Justice"
observed"that"the"numbers"are"improving.""Five"out"of"14"Justices"on"the"Supreme"
Court" are" women." " Women" occupy" four" out" of" the" 22" judgeships" on" the" Court" of"
Appeals," 14" out" of" 95" on" the" High" Court," and" 14" out" of" 57" on" the" Circuit" Court.""
Fifteen"District"Magistrates"out"of"40"are"women.""Furthermore,"Chief"Justice"Wood""
became"the"first"female"Chief"Justice"in"2008."
Chief" Justice" Wood" noted" that" there" are" many" challenges" to" getting" more" women"
onto" the" bench." " The" hope" is" that" by" continuing" to" encourage" and" mentor" women"
judges," the" numbers" will" increase." " She" discussed" several" of" the" capacity_building"
programs" available" in" Ghana," and" said" that" she" makes" sure" as" many" women" as"
possible" benefit" from" them." " For" example," in" 2010," the" Ghanaian" chapter" of" the"
International"Association"of"Women"Judges"was"launched.13""She"has"also"sought"to"
ease" the" pressures" of" the" judiciary’s" transfer" policy" by" making" it" clear" to" some"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
12"http://jtighana.org/"

13"International'Association'of'Women'Judges'Inaugurated,"Ghana"News"Agency,"April"14,"2010,"

http://www.ghananewsagency.org/details/Social/International_Association_of_Women_Judges_
inaugurated/?ci=4&ai=14464."
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women"that"they"may"have"to"be"transferred"but"that"she"will"not"move"them"500"
miles" away" from" their" family." She" also" discussed" the" Gender" Policy," a" work" in"
progress"that"will"make"it"easier"for"women"to"balance"life"on"the"bench"with"family"
life."""The"Ghanaian"judiciary"is"also"involved"with"a"number"of"other"programs"and"
initiatives," including" a" mentorship" program" for" female" high" school" students,14" a"
clerkship" program," and" targeted" recruiting." " Chief" Justice" Wood" concluded" her"
presentation" by" discussing" the" Family" Justice" Center" in" Ghana," which" will" be"
dedicated"to"women"and"family"issues."
Argentina%
%

The%Argentine%Legal%Framework%and%the%Judicial%Appointments%Process%

Justice'Elena"Inés'Highton'de'Nolasco'began"her"case"study"by"discussing"the"legal"
framework"of"Argentina"and"the"methods"of"appointment"of"judges"to"the"judiciary.""
She"explained"that"Argentina"has"a"federal"system"modeled"on"the"US"system"with"
federal" and" provincial" judiciaries." " The" President," subject" to" Senate" approval,"
appoints" judges" to" serve" on" the" National" Supreme" Court" when" there" is" a" vacancy.""
The" lower" federal" court" judges" are" also" appointed" by" the" President." " A" 1994"
amendment"to"the"Constitution"of"Argentina"depoliticized"the"process"and"made" it"
more" transparent" by" mandating" that" the" President" make" his" nomination" from" a"
three_person" shortlist" drawn" up" by" the" newly" established" Judicial" Council." " The"
Judicial"Council"selects"candidates"based"on"a"myriad"of"factors"including"a"blindly"
graded" written" examination" that" it" administers" to" prospective" candidates.""
Provincial"judges"are"nominated"and"appointed"by"provincial"governors,"subject"to"
legislative" confirmation," with" some" provinces" administering" examinations" to" make"
the"system"of"appointments"more"meritocratic."
%

The%State%of%Women%in%the%Judiciary%

Justice" Highton" de" Nolasco' then" discussed" the" current" state" of" women" in" the"
judiciary."""In"Argentina,"women"make"up"29%"of"the"National"Supreme"Court,"22%"
of" the" federal" courts" of" appeal," 36%" of" federal" trial" courts," 20%" of" provincial"
supreme" courts," 27%" of" provincial" courts" of" appeal," and" 41%" of" provincial" trial"
courts.""From"the"figures,"she"surmised"that"barriers"to"advancement"are"stronger"in"
the"provincial"system.""She"did"note,"however,"that"provincial"governors"are"starting"
to" realize" the" need" to" appoint" women" to" higher" courts" and" suggested" that" there"
should"be"a"woman"on"every"provincial"Supreme"Court"soon."
%

Barriers%to%Advancement%and%Participation%

Addressing"the"barriers"to"women’s"participation"and"advancement"in"the"judiciary,"
Justice"Highton"de"Nolasco"explained"that"lack"of"educational"opportunities"was"not"
a"significant"barrier"in"Argentina"as"the"state"provides"free"education"from"primary"
school" to" university." " On" the" other" hand," students" do" have" to" pay" for" their" living"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""

14"Mary"Anane,"CJ'Interacts'With'Students,"Modern"Ghana,"July"13,"2009,"

http://www.modernghana.com/news/226998/1/cj_interacts_with_students.html."
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expenses," such" as" books" and" transport," which" may" be" prohibitively" high" for" some"
young" women" from" less" privileged" backgrounds." " She" noted" that" discriminatory"
laws" and" formal" procedures" do" not" present" a" barrier" to" participation" or"
advancement" nor" do" perceptions" of" the" judiciary" as" a" low" ranking" profession," as"
positions"on"benches"are"coveted"and"held"in"high"esteem."""
However," Justice" Highton" de" Nolasco" characterized" resentment" by" male" colleagues"
and"sexual"harassment"as"slight"barriers"to"advancement.""She"noted"that"the"lack"of"
female" role" models" was" a" moderate" barrier," but" that" this" situation" is" changing"
because" more" women" are" entering" the" judiciary" and" the" Argentine" Association" of"
Women"Judges"is"very"strong"and"showcases"impressive"role"models.""The"situation"
is" vastly" different" from" 37" years" ago" when" she" entered" the" legal" profession" as" a"
public" defender" and" had" no" female" role" models." " Negative" stereotypes" about" the"
abilities"and"characteristics"of"women"are"a"moderate"barrier"too,"but"women"role"
models" who" have" proven" themselves" on" the" bench" are" breaking" down" these"
barriers." " Furthermore," with" the" incorporation" of" examinations" into" the" judicial"
appointments" mechanism," many" more" female" candidates" have" been" selected,"
suggesting"that"exams"prevent"unfair"negative"stereotypes"from"keeping"women"out"
of" the" judiciary." " Justice" Highton" de" Nolasco' identified" as" significant" barriers"
women’s" struggle" to" balance" work" and" family" and" women’s" lack" of" networks" and"
connections,"the"latter"of"which"has"been"lessened"to"a"degree"by"the"incorporation"
of"examinations"into"the"appointments"method."
%

Initiatives%to%Promote%Gender%Equality%

After" explaining" the" barriers" women" face," Justice" Highton" de" Nolasco' highlighted"
several" initiatives" that" have" been" taken" to" address" gender" issues." " First," the"
Argentine"Association"of"Women"Judges15"organized"a"training"program"on"human"
rights.""It"was"an"extremely"productive"session,"and"the"Association"received"funding"
to"continue"such"trainings"across"South"America.""Second,"for"the"past"two"and"a"half"
years,"the"National"Supreme"Court"has"been"operating"a"Domestic"Violence"Office,16"
which"she"supervises.""The"Domestic"Violence"Office"operates"24"hours"per"day,"365"
days" per" year" and" offers" citizens" access" to" justice" by" providing" information" and"
guidance"on" domestic"violence"issues.""It" also" receives" allegations" that"may"lead"to"
domestic"violence"charges"or"the"awarding"of"remedies,"especially"injunctions.""The"
Office"also"helps"judges,"prosecutors,"and"lawyers" by"providing"expert"opinions"on"
matters"related"to"domestic"violence.""Finally,"this"year,"a"Women’s"Office17"was"set"
up" by" the" Supreme" Court" under" the" charge" of" Justice" Carmen" Argibay,18" the" only"
other"female"Justice"on"the"Court.""The"Women’s"Office"administers"gender_training"
seminars" for" all" employees" of" the" judiciary," from" administrators" to" judges"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
15"http://www.amja.org.ar/"
16"Oficina'de'Violencia'Doméstica,"Corte"Suprema"de"Justicia"de"La"Nación"República"Argentina,"
http://www.csjn.gov.ar/ovd/ovdhome.jsp."
17"Oficina'de'la'Mujer,"Corte"Suprema"de"Justicia"de"La"Nación"República"Argentina,"
http://www.csjn.gov.ar/om/secretaria.html."
18"http://www.gruberprizes.org/GruberPrizes/Justice_LaureateBio.php?id=14&awardid=12"
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themselves.""
These" initiatives" have" produced" some" positive" results." " The" Supreme" Court" has"
heard" a" case" that" was" brought" to" the" Domestic" Violence" Office." " Decisions" that" are"
being" handed" down" by" judges" reflect" a" shift" in" thought" and" action." " International"
human"rights"treaties"to"which"Argentina"is"a"party"are"applied"directly"in"decisions,"
and"these"treaties"are"given"constitutional"recognition."
%

Next%Steps%

Justice" Highton" de" Nolasco' concluded" by" discussing" the" challenges" that" women" in"
the"Argentine"judiciary"continue"to"face"and"the"steps"that"need"to"be"taken"to"bridge"
the"gender"gap.""Generally,"there"is"a"need"for"more"social"awareness"about"gender"
equality." " Three" provincial" supreme" courts" have" successfully" instituted" domestic"
violence"offices"and"soon"there"will"be"more;"there"is"an"agreement"to"open"offices"in"
all" 23" provinces." " In" addition," the" government" should" increase" the" transparency" of"
the"judicial"selection"mechanism,"as"there"is"still"room"for"prejudices"to"compromise"
the" system." " Competitive" examinations" must" be" instituted" as" part" of" all" judicial"
selection"methods,"as"it"helps"ensure"meritocratic"appointments"and"results"in"more"
women" being" appointed." " Further," more" women" must" be" encouraged" to" spend" the"
requisite" time" as" a" lawyer" in" order" to" qualify" for" the" judiciary." " Argentina" also" has"
post_graduate"judicial"colleges,"and"these"need"to"be"made"more"affordable.""Justice"
Highton"de"Nolasco" stressed"the"importance"of"gender"training,"noting"that"simply"
having" more" women" in" the" judiciary" is" not" enough" to" solve" the" problem" because"
some"women"judges"may"be"as"prejudiced"or"complacent"as"their"male"counterparts.""
The" real" panacea" is" judges," men" and" women," with" an" informed" awareness" about"
gender"issues."
India%
State%of%the%Judiciary%
Hon.' Justice' Gita' Mittal" explained" that" India" is" divided" into" 28" states" and" has" 21"
High"Courts,"with"the"number"of"High"Court"judges"totaling"635.""The"population"is"
1.18" billion." " Thus," for" every" higher" court" judge," there" are" 1.8" million" people." " The"
total"judge_to_population"ratio"in"India"is"12.5"judges"for"one"million"people.""Justice"
Mittal"herself"oversees"75_80"cases"per"day"in"the"Delhi"High"Court."
The"Supreme"Court"sits"at"the"apex"of"India’s"judicial"hierarchy.""Underneath"are"the"
High"Courts,"followed"by"the"District"Courts.""At"the"lowest"level"are"civil"judges"and"
magistrates."
Women’s%Participation%in%the%Judiciary%
Women"hold"several"important"decision_making"positions"in"India.""The"president"is"
a" woman," as" are" the" Speaker" of" the" House" and" the" Chief" Minister" of" Delhi." " Indira"
Gandhi" was" a" well_known" female" Prime" Minister" for" many" years." " The" status" of"
women"in"the"judiciary"is"changing,"but"much"remains"to"be"done."""
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Women’s"participation"in"the"judiciary"has"increased"from"5.4%"in"1985"to"7.65%"in"
2005." " Out" of" 29" Supreme" Court" Justices," only" one" is" a" woman," indicating" 3.44%"
female" participation" on" the" Supreme" Court." " Out" of" 514" High" Court" Judges," 25" are"
women.""The"highest"number"of"women"on"any"High"Court"bench"is"four.""
Justice"Mittal"mentioned"several"important"women"in"the"history"of"India’s"judiciary,"
including" Cornelia" Sorabji," India’s" first" woman" lawyer;" Justice" Fathima" Beevi," the"
first"woman"Supreme"Court"Justice;"Anna"Chandy,"the"first"woman"High"Court"Judge,"
and"Leila"Seth,"the"first"Chief"Justice"of"a"High"Court.""Justice"Mittal"commented"that"
women" Supreme" Court" Justices" in" India" have" been" appointed" in" their" late" 50s" or"
early"60s,"which"has"given"them"little"room"to"maneuver"once"they"are"on"the"bench."
Barriers%to%Women’s%Entry%and%Participation%
Justice" Mittal" remarked" that" the" dearth" of" female" role" models" for" aspiring" women"
lawyers"and"judges"is"an"obstacle"to"women’s"participation"in"India’s"judiciary.""It"is"
important"and"attainable"to"have"role"models"who"have"faced"the"same"challenges"
and" overcome" them." " Justice" Mittal" also" mentioned" the" issue" of" judicial" transfers.""
Transfers" within" the" state" may" be" problematic" for" women" judges," as" Indian" states"
can" be" very" large." " A" High" Court" judge" may" even" be" transferred" anywhere," even"
outside"her"state."
Among"obstacles"to"women’s"participation,"Justice"Mittal"broached"the"phenomenon"
of" “adverse" incorporation,”19" whereby" women" are" included" in" the" judiciary" but" on"
unequal" terms." " For" example," gender" stereotypes" influence" women" judges’"
assignments"to"positions"in"Family"Courts"or"Juvenile"Courts.""Women"are"excluded"
from" a" significant" number" of" experiences" and" responsibilities," and" prevented" from"
being" groomed" for" leadership" positions." " One" problem" Justice" Mittal" noted" is" that"
women" do" not" even" realize" this" exclusion" is" taking" place" until" it" is" too" late;" then,"
without" proper" training," women" find" advancement" in" their" careers" very" difficult.""
Even" when" women" are" included" in" mainstream" work," they" tend" to" be" given" less"
important"responsibilities"or"precarious"projects"so"that"they"are"set"up"to"fail.""She"
noted" that" this" could" be" called" the" “glass" cliff" syndrome.”" " Alongside" gender"
stereotyping" is" the" issue" of" tokenism," or" symbolic" appointments—that" is," the"
appointment" of" a" woman" to" a" position" without" allocating" to" her" equal"
responsibilities" to" similarly" situated" men," in" order" to" present" an" image" of" gender"
diversity."""""
Justice" Mittal" shared" an" anecdote" from" her" experience:" She" was" on" a" committee"
making" recommendations" for" High" Court" appointments." " Six" names" were"
recommended," and" all" of" them" were" male." " At" end" of" the" discussion" within" the"
committee,"Justice"Mittal"asked"whether"they"could"not"find"a"single"woman.""A"male"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
19"For"more"discussion"of"the"concept"of"adverse"incorporation,"see"Hickey"&"Toit,"Adverse'

Incorporation,'Social'Exclusion'and'Chronic'Poverty,"Working"Paper"81,"Chronic"Poverty"Research"
Centre,"University"of"Manchester"(2007);"Peter"Davis,"Social'Exclusion'and'Adverse'Incorporation'in'
Rural'Bangladesh:'Evidence'from'a'MixedTMethods'Study'of'Poverty'Dynamics,"Working"Paper"193,"
Social"Development"Research"Initiative"(2011)."
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colleague"asked,"“How"many"of"you"are"there?”""She"responded,"“Six.”""He"said,"“Don’t"
you" think" that’s" enough?”" " Justice" Mittal" emphasized" that" this" example" shows" how"
judges"presume"a"male"judiciary"to"be"the"default"and"never"question"whether"there"
are"already"enough"men."
Justice" Mittal" suggested" that" barriers" to" women’s" entry" and" participation" are" the"
same"everywhere.""One"possible"solution,"she"noted,"is"having"appointments"based"
on"objective"criteria,"such"as"exams.""In"India,"one"subordinate"court"has"exams"with"
objective" criteria." " Out" of" 37" judicial" officers," 27" are" women." " On" the" other" hand,"
where"there"are"subjective"criteria,"women"suffer:"the"four"High"Courts"that"have"no"
female" judges" courts" use" a" subjective" standard" of" appointment," allowing" them" to"
keep"women"out.""""
The%Impetus%for%Change:%Essential%Strategies%
Justice"Mittal"emphasized"the"importance"of"gender"diversity"in"the"judiciary.""The"
presence" of" a" woman" judge" makes" the" legal" system" less" intimidating" to" half" of" the"
world’s" population." " Chief" Justice" McLachlan" of" Canada" tells" a" story" about" a" man"
appearing" in" an" all_woman" courtroom." " In" the" story," the" all_woman" court" asks" the"
man" why" he" does" not" present" his" case." " He" answers" that" he" cannot" because" he" is"
completely"outnumbered.""Justice"Mittal"compared"this"situation"with"how"a"woman"
feels" in" an" all_male" environment," which" is" the" norm." " Women’s" participation" also"
helps" to" ensure" that" the" judiciary" incorporates" values" of" diversity" and" addresses"
issues"of"importance"to"women."""
Justice"Mittal"noted"that"proponents"of"gender"equality"must"not"limit"initiatives"or"
discussions" to" issues" of" domestic" violence," custody," or" other" concerns" relating" to"
gender." " This" engrains" the" perception" that" women" are" only" capable" of" working" on"
gender" issues." " Justice" Mittal" encourages" women" to" take" all" forms" of" initiative,"
including" building" teams" and" taking" leadership" roles" in" diverse" capacities." " In"
addition," she" suggested" involving" more" men" in" conferences" such" as" the" Virtue"
Foundation" Senior" Roundtable" on" Women" and" the" Judiciary" in" order" to" better"
understand"their"perspectives."""
Like" other" participants," Justice" Mittal" noted" that" increasing" numbers" of" women" in"
the" judiciary" is" not" enough." " Progress" will" require" steep" attitudinal" changes" and"
systemic" adaptation." " To" demonstrate" the" need" to" accommodate" diversity," Justice"
Mittal" shared" another" anecdote:" she" received" a" call" from" a" colleague," who"
recommended"a"young"woman"as"a"research"assistant.""The"woman’s"mother"was"a"
lawyer" and" her" father" was" a" doctor." " " The" woman" explained" to" Justice" Mittal" that,"
despite" her" parents’" education," she" was" expected" to" marry" after" high" school,"
primarily"because"of"community"pressures.""Justice"Mittal"hired"the"young"woman.""
The" recommending" colleague" called" the" following" day" and" apologized," explaining"
that" the" young" woman" had" tuberculosis." " Justice" Mittal" explained" that" the" young"
woman’s"disease"was"of"no"concern"to"her,"but"she"felt"dismayed"that"an"educated"
judge" could" exhibit" so" much" anachronistic" bias." " This" example" illustrated" both" the"
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familiar"and"societal"pressures"that"function"as"obstacles"to"women’s"career"choices,"
but"also"the"slow_moving"nature"of"changes"in"attitudes"at"all"levels"of"society."
Justice%Mittal’s%Initiatives%
Justice" Mittal’s" initiatives" to" advance" women’s" participation" in" the" judiciary" have"
focused," in" particular," on" helping" women" to" take" on" leadership" roles." " Women" are"
often" reticent" about" speaking" up" or" applying" for" leadership" positions." " The"
Chairperson" of" the" Delhi" Legal" Academy20" and" the" head" of" legal" aid," who" are" both"
women," regularly" conduct" gender" awareness" programs" at" provincial" and" national"
levels.""The"Chairperson"has"noted"that"male"judges"are"often"extremely"resistant"to"
gender"sensitization,"while"women"judges"remain"silent."
Yet" despite" these" challenges," one" finds" creative" solutions." " Justice" Mittal" gave" an"
example" by" sharing" a" final" anecdote." " A" group" of" women" judges" did" not" want" to"
participate"in"a"given"training"because"of"family"commitments.""The"Supreme"Court"
explained"that"there"were"no"exemptions.""Each"of"the"women"judges"reacted"in"one"
of" three" ways:" 1)" their" families" thought" it" was" acceptable" after" they" explained" the"
situation;" 2)" they" thought" that" the" requirement" was" wonderful;" the" lack" of"
exemption"providing"an"excuse"to"attend;"3)"they"worried"that"their"families"would"
have"no"one"to"cook"for"them"if"they"had"to"go.""In"response"to"the"last"reaction,"one"
woman" remarked" to" another" that" perhaps" her" husband" would" be" able" to" cook,"
which" seemed" like" a" novel" idea." " This" example" demonstrates" the" complexity" of"
women’s" situations," the" necessity" of" individual" adaptability," and" the" manner" in"
which" an" institutional" practice" may" interact" with" home" life" to" improve" women’s"
ability"to"participate"fully.'
'

SESSION'3:'JUDGEVLED'ROUNDTABLE'DISCUSSIONS'
Discussion%Overview''
Over" lunch," participants" were" divided" into" breakout" groups" to" discuss" a" set" of"
questions"provided"by"the"Virtue"Foundation.""Each"table"was"asked"to"report"back"
on" one" of" the" questions." " Some" tables" discussed" all" or" most" of" the" questions" while"
other" tables" only" discussed" one" or" two." " The" following" section" summarizes" the"
discussions"of"each"question"by"those"groups"that"addressed"it.""
1. Do% you% think% that% having% a% greater% number% of% women% judges% has,% or% will,%
improve%your%country’s%judicial%system?%%In%what%ways?%%
"
Participants" adamantly" believed" that" their" countries" would" benefit" from" greater"
female" representation" on" the" bench." " They" discussed" several" ways" in" which" the"
increased"participation"of"women"improves"a"country’s"judicial"system."
"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
20"http://judicialacademy.nic.in/"
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Women"tend"to"be"more"likely"to"give"back"to"their"communities."
"
Participants"explained"that"their"perception"is"that"women"judges"tend"to"view"their"
jobs"more"broadly"than"many"male"judges"do,"as"providing"a"service"to"the"people.""
They" tend" to" give" back" to" their" communities" outside" of" the" courtroom" more" often"
than"their"male"counterparts."
"
The" greater" community" outreach" conducted" by" many" women" on" the" bench" has"
resulted" in" a" more" transparent" and" accessible" judiciary." " This" in" turn" makes" the"
courts"more"accessible"to"women"and"other"citizens."These"women"judges"seem"to"
appreciate" that" civil" education" and" having" their" country’s" citizens" understand" the"
role"of"judges"is"integral"to"the"independence"and"strength"of"the"judiciary.""It"aids"
judges"as"well,"as"it"broadens"their"perspectives"and"educates"them"about"the"reality"
behind"the"cases.""
"
Women"bring"unique"and"equally"valuable"perspectives"to"the"bench."
Participants" acknowledged" that" women" judges" bring" a" different" perspective" to" the"
bench" —" a" perspective" that" is" shared" by" half" of" their" country’s" population.""
Therefore," having" women" on" the" bench" is" necessary" to" ensure" that" the" views,"
concerns,"and"needs"of"half"of"a"country’s"citizens"are"represented"in"the"judiciary.""It"
is"essential"to"true"democracy"to"have"equal"participation"of"women"in"the"judiciary."
Judges" observed" that" many" women" judges" tend" to" approach" their" jobs" differently"
than" some" of" their" male" colleagues" by" putting" themselves" in" others’" shoes,"
understanding" the" people" and" background" conditions" in" order" to" find" out" what"
really" occurred." " They" tend" not" to" approach" their" jobs" mechanically" by" merely"
reading" the" file" in" front" of" them." " Instead," these" judges" often" want" to" gain" a" more"
comprehensive"picture"of"a"given"case"in"order"to"deliver"justice.""Such"an"approach"
is"beneficial"to"all"parties"involved"in"the"case."
"
Women"are"perceived"to"be"less"susceptible"to"corruption."
"
Participants" agreed" that" it" is" a" common" perception" and" possibly" a" reality" that"
women" are" less" susceptible" to" corruption" than" men." " They" speculated" that" this" is"
probably" because" women" usually" have" the" added" responsibilities" of" being" the"
primary"or"even"sole"caretaker"of"family"and"children."""
"
Women’s"participation"can"broaden"male"judges’"perspectives."
"
Participants" also" noted" that" having" women" on" the" bench" benefits" male" judges"
because" it" can" serve" to" broaden" male" judges’" awareness" of" both" the" contributions"
that" women" judges" can" make" and" the" disadvantages" often" faced" by" women"
generally." " When" male" judges" are" exposed" to" the" perspectives" of" their" female"
colleagues," they" may" come" to" see" cases" or" legal" arguments" from" a" more" gender_
sensitive"angle,"which"should"in"turn"benefit"a"larger"portion"of"the"community."
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"
2. What%are%some%of%the%obstacles%or%challenges%women%face%in%your%country%to%
becoming%and%advancing%as%judges?%
'
Balancing"work"and"family"responsibilities"
"
Participants"nearly"universally"agreed"that"having"to"balance"work"with"home"and"
family"commitments"was"a"significant"barrier"to"women"entering"and"advancing"in"
the" judiciary." " Women" faced" with" heavy" domestic" responsibilities" and" little" help"
from" their" partners" are" unable" to" stand" out" in" the" workplace." " Their" male"
counterparts,"on"the"other"hand,"are"usually"unburdened"or"less"burdened,"and"can"
focus"their"full"efforts"to"perform"better"in"their"jobs"and"gain"coveted"promotions.""
Women"are"thus"often"spread"thin"and"are"frequently"forced"to"work"doubly"hard"to"
manage" their" many" commitments." " The" difficulties" of" balancing" work" and" life"
responsibilities" are" compounded" in" countries" where" men" are" not" expected" to"
contribute" to" domestic" life" at" all." " Further," women" judges" often" must" refuse"
promotions," as" a" promotion" may" involve" relocation," possibly" to" a" distant" area.""
Unlike" their" male" colleagues" whose" families" will" easily" move" with" them" to" the"
location" of" a" new" job," female" judges" cannot" usually" expect" their" spouses" to" be"
uprooted." " Consequently," women" judges" often" have" to" sacrifice" opportunities" for"
advancement."
"
Deep_rooted"patriarchal"cultures"
"
Judges" from" many" countries," including" Ghana," Kenya," Tanzania," Panama," and"
Mexico," said" that" women" in" their" countries" have" the" additional" obstacle" of" having"
grown" up" in" communities" with" deep_rooted" patriarchal" and" discriminatory" views"
toward"women.""Women"are"not"encouraged"to"pursue"vocations"outside"the"home,"
and"many"bright"young"women"thus"feel"that"their"professional"options"are"limited"
to" the" domestic" sphere." " Furthermore," even" if" a" woman" manages" to" come" out" of"
school"envisioning"more"for"herself"than"a"domestic"life,"she"is"often"faced"with"the"
realities"of"gender"discrimination"in"the"workplace"and"a"sense"of"distrust"from"male"
colleagues" and" superiors," as" they," too," are" products" of" their" communities" and" may"
believe" a" woman’s" rightful" place" is" in" the" home." " A" judge" from" Panama" mentioned"
that" lack" of" sex" education" in" her" country" has" led" to" an" increase" in" school_age"
pregnancies,"which"prevents"many"young"girls"from"pursuing"higher"education."
"
Old"boys’"networks"
"
Judges"from"many"countries"reported"that"there"are"underlying"old"boys’"networks"
on"the"bench,"as"male"judges,"whether"consciously"or"subconsciously"tend"to"prefer"
new"male"candidates"to"female"ones.""This"prejudices"women"not"only"in"the"hiring"
process," but" also" in" relation" to" advancement" within" the" judiciary." " For" instance,"
should"female"candidates"be"appointed"to"the"bench,"male"judges"are"less"likely"to"
mentor"them"or"provide"them"with"opportunities"to"prove"themselves,"which"could"
be"integral"to"advancing"in"the"judiciary.""""
"
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"
Lack"of"awareness"about"gender"discrimination"
"
Judges"from"Canada"and"the"United"States"noted"that"many"people"in"their"countries"
do" not" believe" that" gender" discrimination" in" their" country," let" alone" in" their"
judiciary,"is"an"issue"that"still"needs"to"be"addressed.""Rather,"many"North"Americans"
believe" that" gender" biases" no" longer" exist" and" that" modern" accounts" of" it" are"
fictitious.""As"a"result,"women’s"causes"do"not"always"receive"the"support"that"they"
need."
"
The"high"cost"of"education"
"
Judges" in" Canada" and" the" United" States" also" pointed" out" that" the" high" cost" of" law"
school" forces" many" of" the" brightest" law" students" into" the" private" sector," as" public"
sector"jobs,"including"the"judiciary,"do"not"pay"adequately.""Furthermore,"many"top"
law" schools" prepare" their" students" for" a" career" in" the" private" sector" and" do" not"
effectively" aid" or" encourage" students" who" might" consider" alternative" career" paths.""
It"results"in"the"creation"of"a"“private"sector"machismo,”"according"to"which"careers"
in"the"public"sector"are"not"viewed"as"prestigious"or"valuable."
"
Lowering"of"judicial"pay"with"increased"female"participation"
"
Judges" reported" that" there" is" currently" a" subtler" form" of" discrimination" emerging"
where,"as"the"number"of"women"in"the"judiciary"increases,"judicial"salaries"decrease.""
This"phenomenon"is"especially"prevalent"in"the"United"States"and"Canada.""In"New"
York" State," for" instance," judges" have" not" received" a" salary" increase" in" 13" years.""
Although" the" trend" does" not" exhibit" explicit" discrimination" towards" women," it"
indicates"that"the"prestige"of"a"field"may"be"compromised"as"women"enter"it.""This"
not" only" signifies" women’s" lower" status," but" also" undermines" women’s"
advancements"by"devaluing"them."
"
3. What% are% your% ideas% for% increasing% the% number% of% women% in% the% judiciary?%%
What%are%some%things%that%have%worked?%%What%hasn’t%worked?%
"
Empowerment"and"mentorship"programs"
"
Judges" stressed" the" importance" of" empowerment," mentorship," and" training" and"
counseling" programs" for" girls" and" young" women" at" all" levels." " They" advocated"
establishing" various" programs" that" would" reach" out" to" children" in" schools," young"
women"in"universities"and"law"schools,"and"young"women"lawyers.""Young"women"
lawyers" who" aspire" to" reach" the" bench" need" guidance" early" in" their" careers" about"
the"right"career"path"to"follow"as"waiting"too"long"and"a"lack"of"planning"may"lock"
them"out"of"the"judiciary"later.""
"
Participants"also"suggested"that"judicial"and"legal"mentorships"should"be"conducted"
internationally," with" judges" from" different" countries" spending" time" learning" from"
"
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other" judiciaries" and" fostering" an" international" mentoring" community." " Kenyan"
judges" said" that" they" would" welcome" opportunities" to" work" with" other"
organizations" to" develop" mentoring" programs" for" young" women" in" their" country.""
Furthermore," programs" that" already" exist" need" to" be" better" publicized." " One"
example" of" a" beneficial" yet" under_publicized" program" is" the" International" Visitors"
program,"conducted"by"the"Office"of"the"President"of"the"American"Bar"Association.""
It" coordinates" visits" of" international" legal" professionals" to" the" United" States" and"
gives"both"the"visitors"and"participating"U.S."lawyers"the"opportunity"to"learn"from"
each"other"about"the"legal"professions"in"their"respective"countries."
"
Improving"access"to"education"
"
Judges"proposed"improving"access"to"education"by"instituting"virtual"studies,"where"
classes"can"be"conducted"through"video"conferencing"in"order"to"reach"students"who"
are"unable"to"attend"schools"far"from"their"homes.""
"
Recognition"of"outstanding"performances"
"
Participants" stressed" the" importance" of" ensuring" that" recognition" and" praise" are"
given"to"young"women"judges"and"lawyers"who"have"performed"well.""Many"women"
are" not" encouraged" and" thus" do" not" see" a" future" for" themselves" in" the" judiciary.""
Judges" felt" that" even" accomplished" women" are" generally" modest" and" that" others"
should"take"the"initiative"to"recognize"and"promote"their"work."
Alleviating" women’s" unequal" burdens" of" child" care," family" and" other"
responsibilities"in"the"home"
Judges" recommended" several" initiatives" to" alleviate" the" barriers" women" face" in"
balancing"work"and"family"responsibilities.""First,"the"widespread"belief"and"practice"
that" exempts" men" from" helping" in" the" home" and" places" the" entire" burden" of"
domestic" work" on" women’s" shoulders" needs" to" be" changed." " " Some" changes" have"
already"occurred."""For"example,"in"the"United"States,"men"with"public"sector"jobs"are"
entitled" to" a" month" of" paternity" leave" when" they" have" a" baby." " This" signals" an"
expectation" that" men" are" expected" to" help" out" in" the" home." " An" American" judge"
pointed" out" that" the" United" States" is" currently" at" a" “tipping" point,”" as" there" is" a"
critical" mass" of" women" in" the" judiciary" and" women" are" in" a" position" to" exercise"
considerable"independence"and"close"the"gender"gap"on"the"bench."""
Participants" also" suggested" that" initiating" a" policy" that" permits" flexible" or"
alternative" work" schedules" and" establishing" professional" child" care" services" in" the"
workplace"would"assist"women"judges"in"balancing"family"and"work"commitments."
With"regard"to"the"concern"that"some"women"judges"cannot"accept"promotions"that"
involve" relocation" because" their" spouses" will" not" relocate" with" them," participants"
suggested" that" judicial" practices" take" women’s" circumstances" into" account." " In"
Australia,"magistrates"in"Queensland,"the"most"decentralized"state"in"Australia,"often"
have" to" be" separated" from" their" families," as" they" serve" people" in" distant"
"
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communities." " The" compromise" the" judiciary" came" to" is" that" magistrates" agree" to"
serve"a"certain"number"of"years"in"a"remote"location,"but"the"magistrate’s"personal"
circumstances" are" considered" when" determining" placement" details." " If" they" have"
young" children," for" instance," they" are" placed" in" a" less" rural," more" urban" area" with"
appropriate" schools" for" their" children." " There" is" also" a" supervisory" body" to" ensure"
that"decisions"are"made"properly"and"without"bias.""All"magistrates"know"that"they"
are" required" to" serve" in" the" remote" area" at" some" point," but" they" do" it" at" a" time" in"
their" lives" when" it" is" most" convenient." " Other" solutions" proposed" to" address" the"
relocation"issue"include"recruiting"judges"from"these"remote"regions"or"using"video"
conferencing" to" conduct" preliminary" hearings" in" order" to" minimize" the" amount" of"
time"judges"have"to"spend"away"from"their"homes."
Recruiting"and"including"more"men"who"are"committed"to"gender"equality"
"
Participants" suggested" including" more" men" who" are" committed" to" gender" equality"
in"initiatives"addressing"the"gender"disparity"on"the"bench.""Participants"felt"that"the"
challenge"is"motivating"men"to"advocate"on"women’s"behalf,"but"the"key"is"to"convey"
that"gender"biases"are"detrimental"to"all"members"of"a"community,"not"just"women.""
As" an" example," the" Ghanaian" chapter" of" the" International" Association" of" Women"
Judges" makes" a" practice" of" inviting" male" judges" to" workshops" on" gender" issues" in"
the"hope"that"they"will"learn"to"view"gender"issues"through"a"new"lens."
"
Increased"promotion"and"services"by"women’s"bar"associations"
"
Women’s"bar"associations"should"send"notices"to"all"of"their"members"when"there"is"
an"opening"on"a"bench.""They"should"encourage"their"members"to"apply"for"the"job"
and"even"nominate"candidates"that"they"believe"are"suitable"for"the"position."
"
Increased"transparency"in"methods"of"judicial"appointments"
"
There" must" be" greater" transparency" in" the" methods" of" judicial" appointments." " Old"
boys’"networks"and"prejudices"flourish"in"a"system"where"there"is"no"accountability"
or"oversight"when"selections"are"made.""Therefore,"many"judges"favored"the"use"of"
formal"examinations"as"part"of"the"appointments"process.""
"
Increased"visibility"and"accessibility"of"women"role"models"
"
Women" in" senior" positions" in" the" judiciary" need" to" be" more" visible" so" that" young"
women" can" see" them" as" mentors." " A" lack" of" female" role" models" to" look" up" to" and"
emulate"can"be"very"discouraging"to"young"women"who"might"aspire"to"the"bench.""
Therefore," the" women" who" have" successfully" become" judges" need" to" make"
themselves" more" prominent" and" approachable." " Young" women" with" judicial"
ambitions" will" be" more" motivated" to" strive" for" positions" on" the" bench" if" they" see"
women"like"themselves"serving"as"judges."
"
Solutions"for"deserving"candidates"with"high"levels"of"educational"debt"
"
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"
Judges"also"discussed"solutions"to"the"problem"of"bright"students"who"are"locked"out"
of" the" public" sector" and" the" judiciary" due" to" debt" from" the" high" costs" of" a" legal"
education." " Some" participants" suggested" trying" to" garner" corporate" funding" for"
fellowships"in"certain"public"sector"jobs"so"that"young"lawyers"and"law"students"are"
not" forced" to" work" in" the" private" sector." " Furthermore," since" law" schools" in" some"
jurisdictions" are" mostly" training" their" students" for" private" sector" positions," judges"
suggested" working" with" law" schools" to" conduct" judicial" processes" courses" and"
bringing"judges"into"schools"to"inform"students"about"careers"in"the"judiciary."
"
Quotas"or"other"policies"to"increase"the"appointment"of"women"judges"
"
A"judge"from"Australia"explained"a"strategy"that"produced"very"successful"results"in"
Queensland," where" the" legislature" has" the" power" of" appointments." " In" 1990," there"
were"no"women"judges"in"Queensland,"whereas"now,"women"comprise"one"third"of"
the"bench.""The"judge"attributed"this"progress"to"the"legislature’s"realization"that"the"
community" wanted" women" equally" represented" on" the" bench." " Therefore," they"
began" making" appointments" with" a" clear" goal" of" selecting" more" women." " Initially,"
there" was" some" affirmative" action" and" some" resistance" from" members" of" the"
profession." " However," nearly" all" the" women" appointed" did" an" exemplary" job," and"
they" were" then" accepted" by" other" members" of" the" profession." " This" example"
suggests"that"having"a"quota"or"an"appointments"mechanism"geared"towards"closing"
the"gender"divide"on"the"bench"may"be"useful"in"some"circumstances.'
"
4. What%outreach,%informal%or%formal,%is%there%in%your%country%to%women%judges%
and% women% lawyers?% % Are% there% programs% where% judges% reach% out% to% the%
community?% Are% there% women’s% bar% associations% and% women’s% judges%
associations?% % If% not,% why% not?%% How% do% the% organizations% relate% to% one%
another?%%How%do%these%organizations%help%or%not%help?%
'
Empowerment"and"mentorship"programs"
"
Judges" from" many" countries" reported" initiatives" to" reach" out" to" young" women"
judges" and" lawyers," such" as" mentorship" opportunities" and" education" and" training"
seminars." " However," they" were" nearly" always" conducted" by" organizations" such" as"
the"International"Federation"of"Women"Lawyers"or"the"International"Association"of"
Women"Judges."""
"
On" the" other" hand," some" judges" mentioned" that" women’s" bar" associations" in" their"
countries," including" Australia," the" United" States," Hungary," and" Canada," are"
conducting" similar" outreach" programs." " In" the" United" States," for" instance," the"
Hispanic" National" Bar" Association" organizes" a" program" in" various" law" schools"
entitled" “So" You" Want" to" Become" a" Judge.”" " Through" this" program," a" panel" of"
distinguished" speakers" advises" law" students" about" the" different" avenues" to" the"
judiciary"and"what"attorneys"interested"in"serving"on"the"bench"can"do"to"maximize"
"
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experiences"that"will"make"them"competitive"in"the"judicial"selection"process."
"
Under" the" leadership" of" Her" Ladyship" Chief" Justice" Wood," Ghana" has" undertaken"
several" initiatives" to" reach" out" to" young" women" lawyers" and" judges." " Chief" Justice"
Wood" has" used" her" position" as" Chair" of" the" Board" of" Legal" Education," the" body"
responsible"for"legal"education"in"Ghana,"to"encourage"women"to"consider"a"career"
in"the"judiciary."Last"year,"she"spearheaded"and"now"heads"the"Ghanaian"chapter"of"
the" International" Association" of" Women" Judges." " The" chapter" recently" collected"
information" on" gender_based" violence" and" shared" it" with" other" countries" in" West"
Africa."""
"
The" Ghanaian" chapter" of" the" International" Federation" of" Women" Lawyers" is" also"
extremely" strong" in" Ghana," but" some" judges" reflected" that" its" strength" has" lead" to"
perceptions" that" a" national" women’s" bar" association" is" unnecessary." " " A" judge_
participant" from" Mexico" mentioned" that" an" initiative" to" set" up" a" chapter" of" the"
International"Association"of"Women"Judges"in"Mexico"was"halted"because"the"judges"
were" told" that" the" Mexican" branch" of" the" International" Federation" of" Women"
Lawyers"was"strong"enough."""
"
Programs"in"schools"
"
Judges" from" many" countries" shared" information" about" the" creative" programs"
instituted" in" schools" to" promote" awareness" of" the" court" system" and" interest" in"
judicial"careers.""Some"programs"use"theater"to"introduce"gender_related"issues"and"
judicial"concepts,"or"have"judges"going"to"schools"and"giving"students"mock"cases"to"
solve.""In"Panama,"there"is"a"joint"program"with"the"Supreme"Court"and"the"Women"
Judges" Association" in" which" women" judges" go" into" primary" schools" and" teach"
children" about" the" judiciary." " They" use" toys" and" puppets" to" introduce" the" various"
participants"in"the"courtroom,"discuss"the"role"of"the"court"and"constitutional"rules,"
and"explain"the"significance"of"judgments."""
"
The"Chief"Justice"of"Ghana"set"up"the"Lady"Chief"Justice's"Mentoring"Program21"four"
years" ago," which" offers" Ghanaian" students" of" selected" senior" high" schools"
opportunities" to" interact" with" members" of" the" bench" and" bar." " As" part" of" the"
mentoring" process," the" students" are" taken" to" the" various" courts" to" observe" court"
sessions" and" interact" with" officials" at" the" Commercial," Human" Rights," Circuit" and"
Juvenile"Courts."""
"
In"the"United"States,"the"“Color"of"Justice”"program22"involves"one_day"symposia"for"
middle" and" high" school" students" from" low_income" and" minority" groups," during"
which" they" are" exposed" to" lawyers" and" judges" and" learn" more" about" the" legal"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
21"See'3rd'Chief'Justice’s'Mentoring'Programme,"Judicial"Service"of"Ghana,"June"24,"2010,"

http://www.judicial.gov.gh/index.php?option=com_content&task=view&id=226&Itemid=148."

22"See'NAWJ'Outreach'Programs:'Color'of'Justice,"National"Association"of"Women"Judges,"

http://www.nawj.org/outreach.asp#colorjustice.""
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profession.""Another"valuable"U.S."organization"is"the"nonprofit"“Just"the"Beginning"
Foundation.”23""Just"the"Beginning"Foundation"is"comprised"of"lawyers,"judges,"and"
other" citizens" dedicated" to" developing" and" nurturing" interest" in" the" law" among"
young" persons" from" ethnic" backgrounds" underrepresented" in" the" legal" profession.""
It" has" a" long_term" goal" of" increasing" racial" diversity" in" the" legal" profession" and" on"
the" bench." " To" achieve" its" goals," the" foundation" organizes" middle" school" and" high"
school" summer" legal" institutes" and" camps," law" student" externships," law" student"
scholarships,"programs"in"schools"that"target"underserved"and"minority"high"school"
and" college" students," and" biennial" conferences" that" bring" together" diverse" legal"
leaders"of"local"communities."
"
Other"public"education"and"training"programs"
"
Public" education" programs" in" Kenya," Tanzania," the" United" States," Ghana," and"
Australia"aim"to"inform"entire"communities"about"the"role"of"the"judiciary.""Judges"
hold" “Judicial" Open" Days”" or" “Law" Days”" during" which" the" courts" are" open" to"
members"of"the"public,"and"judges"or"other"judicial"staff"members"conduct"training"
and"information"sessions"to"educate"community"members"about"their"rights"and"the"
rule"of"law.""
"
Programs" have" also" been" instituted" to" assist" judges" in" addressing" particular" needs"
or" issues" facing" their" communities." " In" Panama," women" judges" are" working" on" a"
project"to"improve"the"juvenile"justice"system"and"change"its"focus"from"punishment"
to" rehabilitation." " In" Argentina," the" National" Supreme" Court" operates" a" Domestic"
Violence"Office"that"facilitates"citizens’"access"justice"by"providing"information"and"
guidance"concerning"domestic"violence"issues.""It"also"receives"allegations"as"a"basis"
to"proceed"on"domestic"violence"charges"or"obtain"remedies,"especially"immediate"
injunctions.""This"year,"the"Supreme"Court"of"Argentina"also"set"up"a"Women’s"Office"
that" administers" gender_training" seminars" for" all" employees" of" the" judiciary," from"
administrators"to"judges.""
"
Balancing" ethical" issues" and" maintaining" impartiality" while" engaging" in"
community"service"and"outreach"
"
Judges" acknowledged" that" reaching" out" to" the" community" can" be" challenging"
because"of"fear"that"they"might"be"overstepping"the"bounds"of"their"positions."""Some"
said"that"they"faced"a"conflict"between"their"desire"to"help"the"community"and"their"
need" to" maintain" impartiality." " A" judge" in" Kenya" noted" that" judges" often" have" to"
enlist" the" help" of" other" administrators" of" justice" such" as" police" officers" and" court"
officers"to"carry"out"work"within"the"community.""U.S."judges"mentioned"that"there"is"
a"Judicial"Code"of"Conduct"Committee"in"the"United"States.24""Judges"can"call"to"ask,"
confidentially,"if"a"certain"engagement,"talk,"or"meeting"is"within"the"bounds"of"their"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""
23"http://www.jtbf.org/"

24"See'Code'of'Conduct'for'United'States'Judges,"United"States"Courts,"

http://www.uscourts.gov/RulesAndPolicies/CodesOfConduct.aspx."
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ethical" duties." " The" committee" then" issues" an" informal" decision" or" opinion" letter"
with"guidance"to"address"the"issue.""This"gives"judges"the"comfort"of"knowing"that"
their" behavior" is" appropriate." " The" committee" has" issued" over" 2000" informal"
decisions"and"850"letters."
"
5. What% have% you% taken% away% from% this% morning’s% outreach% presentations?%
How%might%a%program%or%idea%be%incorporated%into%your%country’s%context?%
Barriers"faced"by"women"judges"are"universal."

"
Participants"learned"during"the"roundtable"that"barriers"to"entry"and"advancement"
in"their"countries’"judiciaries"are"identical"or"very"similar"to"those"that"women"face"
in"many"other"countries.""The"discussions"confirmed"the"universality"of"many"issues"
relating" to" gender" disparities" on" the" bench." " They" remarked" on" how" few"
opportunities" they" have" had" to" share" and" address" experiences" with" women" in"
similar"situations."
"
"
The"importance"of"a"establishing"a"network"of"women"judges"
"
The" Roundtable" gave" the" participants" a" better" understanding" of" the" importance" of"
establishing" a" network" that" allows" women" judges" around" the" world" to" confer,"
mentor," counsel," and" work" together" to" bridge" the" gender" disparities" in" their"
countries."
"
The"value"of"partnerships"between"judiciaries"and"other"groups""
"
A" judge"from"Australia"specifically"mentioned"that"the"most"exciting"thing"she"will"
take" back" from" the" Roundtable" is" the" concept" of" forging" partnerships" between" the"
judiciary" and" groups" such" as" the" Virtue" Foundation," NGOs," universities," and" bar"
associations.""For"example,"she"would"now"like"to"encourage"the"Australian"Foreign"
Affairs" Department" to" consider" specific" areas" in" which" they" can" collaborate" with"
such"groups."
"
Realizing"the"significant"role"current"women"judges"can"play"
"
The"Roundtable"highlighted"for"many"participants"the"significant"role"they"can"play"
to" combat" gender" biases" in" their" countries." Their" positions" as" women" judges" who"
have" made" it" to" the" bench" offer" them" opportunities" to" mentor" young" women" who"
want" to" follow" in" their" footsteps." " They" are" also" in" a" good" position" to" ensure" that"
female" judicial" candidates" are" not" discriminated" against" and" are" assessed" fairly"
when"they"apply"for"positions"on"the"bench."
'

SESSION'4:'DISCUSSIONS'SUMMARY'
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Moderator:'Hon.'Virginia'Kendall,'U.S.'District'Court'for'the'Northern'District'
of'Illinois'
Discussion%Overview%
Judge' Virginia' Kendall" led" a" discussion" to" tie" together" the" various" themes"
discussed"during"the"judge_led"roundtable"discussions"toward"solutions"to"barriers"
for"women"entering"and"advancing"in"judiciaries"globally.""During"Panel"3,"several"of"
the"topics"outlined"in"detail"above"were"shared"with"the"larger"group."
Themes%of%the%JudgeVLed%Roundtable%Discussions%
One"of"the"themes"brought"back"to"the"larger"group"from"the"breakout"session"was"
the"importance"of"bringing"male"colleagues"into"the"struggle"for"gender"equality"in"
the"courtroom.""It"was"noted"that"including"men"in"the"movement"is"an"opportunity"
to"educate"them"and"open"their"eyes"to"a"problem"they"tend"not"to"think"about."
Participants" stressed" the" importance" of" reaching" full" gender" equality" in" the"
judiciary," and" they" offered" a" number" of" suggestions." " These" ideas" were" focused"
primarily"on"communication"and"engagement"with"young"women.""Mentoring"young"
women"lawyers"and"reaching"out"to"women"before"law"school"can"help"to"prepare"
them"for"the"judiciary.""""
The"judges"also"noted"the"importance"of"working"in"teams,"because"women"judges"
are" often" hesitant" to" voice" their" opinions." " Participants" agreed" that," in" their"
experience," women" tend" to" be" less" combative," are" perceived" to" be" less" prone" to"
corruption,"and"tend"to"collaborate"more"often"than"their"male"counterparts."
Participants" noted" that" many" women" judges," particularly" magistrates," are" hesitant"
to" act" as" visionaries" within" the" courtroom" because" they" fear" overstepping" the"
boundaries"of"their"prescribed"roles.""Other"judges"suggested"creating"an"analogue"
to"the"Judicial"Code"of"Conduct"Committee"that"exists"in"the"United"States"to"provide"
confidential"ethical"advice."""
It"was"also"emphasized"that"judges"are"permitted"to"innovate"and"become"involved"
with" non_governmental" organizations," receive" training," and" start" programs." " One"
participant"suggested"that"judges"initiate"a"program"and"then"turn"over"operational"
duties"to"the"court"administration."
In" the" discussion" of" the" role" of" female" judges," several" judges" pointed" out" the"
importance" of" female" judges" educating" the" community" at" large" about" the" judiciary"
and"its"powers.""It"was"remarked"that"this"is"being"done"in"several"countries"and"that"
female"judges"are"increasingly"willing"to"look"beyond"the"confines"of"the"courtroom."
In"the"larger"group"discussion,"judges"offered"numerous"suggestions"for"combating"
the" obstacles" to" entry" and" participation." " In" response" to" the" challenge" posed" by"
financial" difficulties," stemming" from" low" salaries" and" the" costs" associated" with"
training,"it"was"suggested"that"fellowships"for"women"law"students"who"want"to"be"
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judges" be" created," potentially" funded" by" law" firms." " Another" idea" was" to" create"
monetary"awards"for"quality"judging."
African" judges" often" face" transfers" to" remote," rural" areas." " Suggestions" to" address"
this" challenge" included" borrowing" from" the" Australian" practice" of" cooperative"
placement:" judges" may" have" to" serve" time" far" from" their" homes," but" they" can"
determine" the" time" when" this" will" be" least" disruptive" to" their" personal" lives" and"
responsibilities.""In"addition,"as"in"Australia,"a"judicial"board"could"review"placement"
decisions." " Another" suggestion" that" garnered" support" was" to" implement" video"
conferencing"for"preliminary"proceedings,"as"is"done"in"the"Delhi"High"Court.""A"third"
suggestion"was"that"courts"implement"programs"that"help"spouses"find"employment"
in"the"new"area."
The"judges"also"agreed"that"the"judiciary"is"perceived"as"a"male"institution.""Women"
are" often" less" willing" than" men" to" champion" their" own" success," but" the" judges"
highlighted" the" importance" of" celebrating" the" achievements" of" women" judges" in"
order"to"raise"their"profiles,"both"within"the"judiciary"and"outside"of"it."
Suggestions%for%the%Next%Senior%Roundtable%Program%
Following" the" summary" of" the" breakout" sessions," the" participants" offered" their"
suggestions"for"themes"or"topics"for"future"roundtables:"
•
•
•
•

•
•

•
•
•
•
•

•

Invite"male"judges,"including"chief"judges,"to"participate"in"the"program."
Ensure" continuity" by" discussing" what" was" learned" from" past" years’"
roundtables"and"what"was"brought"back"to"the"different"judiciaries."""
Track" advancements" in" various" countries" so" that" similar" strategies" can" be"
implemented"elsewhere."
"Use" the" next" roundtable" as" an" opportunity" to" build" professional" networks"
across" disciplines," such" as" business," financial," legal," and" medical"
communities."
Examine"the"plight"of"migrant"women"from"other"countries."
Compare" judges’" decisions" on" women’s" issues," such" as" violence" against"
women," and" consider" if" decisions" made" by" women" judges" differ" from" those"
made"by"men."
Develop"programs"to"encourage"women"to"be"involved"in"politics.""
Where"judges’"salaries"are"stagnating,"as"in"New"York,"examine"this"trend"and"
find"ways"to"combat"it"and"to"maintain"the"prestige"of"the"judiciary."
Organize"a"session"recognizing"the"work"done"by"courageous"women"judges."
Discuss" how" public" corruption" affects" crimes" against" women" and" how" the"
judiciary"can"play"a"role"in"reducing"such"corruption."
Explore"ways"to"use"media"and"technology,"including"social"media,"for"public"
education"and"to"keep"up"the"momentum"of"the"dialogue"on"gender"disparity"
in"the"judiciary."
Discuss"issues"such"as"domestic"violence"that"have"wide"impact"on"societies."

'
"
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SESSION' 5:' WOMEN' IN' THE' WORLD' PANEL' DISCUSSION,' United' States'
Department'of'State'
Welcome:"

Ambassador' Melanne' Verveer," United" States"
Ambassador_at_Large"for"Global"Women’s"Issues"

Moderator:"

Andrea' Mitchell," Chief"
Correspondent,"NBC"News"

Distinguished"Panelists:"

Dr.' Ebby' Elahi," Director," International"
Programming" and" Global" Health," Virtue"
Foundation;"
Assistant"
Professor"
of"
Ophthalmology," Mount" Sinai" Medical" Center;"
Director,"Fifth"Avenue"Eye"Associates"

'

Kakenya'Ntaiya,"Founder"of"the"Kakenya"Center"
for"Excellence"in"Kenya"

'

Her'Ladyship'Chief'Justice'Georginia'T.'Wood,"
Supreme"Court,"Ghana"

'

Hon.'Ann'C.'Williams,"U.S."Court"of"Appeals"for"
the"Seventh"Circuit"

Foreign"

Affairs"

Discussion%Overview%
Ambassador' Melanne' Verveer" introduced" the" panel" by" discussing" the" important"
role" that" female" judges" can" play" in" promoting" women’s" rights," particularly" in" the"
developing"world.""She"also"paid"tribute"to"the"recently"deceased"Geraldine"Ferraro,"
the" first" woman" on" the" United" States" presidential" ballot," who" was" a" trailblazer" for"
the"concept"of"women’s"rights"as"human"rights.""Ms."Verveer"presented"a"short"video"
about" the"March"2011"Women"in"the"World"Conference25"and"then"introduced"the"
moderator"and"distinguished"panelists."
The"panel"discussion,"moderated"by"Andrea'Mitchell,"highlighted"the"importance"of"
increasing"the"number"of"female"judges"as"a"means"to"achieving"women’s"rights"and"
access"to"justice"more"generally.""Ms."Mitchell"led"a"broad"discussion"on"the"topics"
below."
Grassroots%Advocacy%
Kakenya' Ntaiya' began" by" recounting" her" own" story.' ' She" was" born" in" male_
dominated" rural" Kenya," where" many" women," including" her" mother," are" abused" by"
their"husbands"and"do"not"enjoy"many"rights,"including"the"right"to"own"property.""
Ms." Ntaiya" was" supposed" to" undergo" female" genital" mutilation" (FGM)" and" then" be"
married"at"age"13.""She"dreamed"of"being"a"teacher"and"knew"she"was"too"young"to"
""""""""""""""""""""""""""""""""""""""""""""""""""""""""

25"http://blogs.thedailybeast.com/interactive/women_in_the_world/150_women_who_shake_the_

world/"
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start"a"family,"so"she"negotiated"with"her"father"to"avoid"FGM"and"go"back"to"school.""
After" graduating" high" school," Ms." Ntaiya" wanted" to" go" to" the" United" States" for"
further" education," and" was" able" to" rally" the" support" of" her" village’s" elders." " Her"
education" in" the" United" States" has" taught" her" many" things," including" that" FGM" is"
illegal" in" Kenya." Ms." Ntaiya" returned" to" Kenya" to" open" a" school" for" girls," The"
Kakenya"Center"for"Excellence.26""The"school"is"an"avenue"for"empowering"girls"and"
for"teaching"parents"to"invest"in"their"daughters."""
Role%of%the%Judiciary%
Ms."Ntaiya"emphasized"that"it"is"important"not"only"to"create"rules"and"laws"but"also"
to"translate"and"implement"those"laws"at"a"community"level."The"law,"she"said,"is"in"
Nairobi," but" it" is" implemented" in" the" villages" by" local" leaders." " The" chiefs" must" be"
trained" in" the" laws," and" students" must" understand" that" they" have" a" right" to"
education."
Her' Ladyship' Chief' Justice' Georgina' T.' Wood" explained" that" male" and" female"
judges"alike"can"come"to"understand"the"unique"power"the"judiciary"has"in"bringing"
about"change,"for"instance,"by"interpreting"laws"in"a"development_oriented"manner.""
She" said" chiefs," elders," and" family" members" should" be" made" to" understand" the"
importance" of" training" and" building" the" capacity" of" women" and" girls," who" can," in"
turn," support" their" families." " Chief" Justice" Wood" gave" an" example" of" how" the"
interpretation" and" application" of" laws" can" effect" change" and" improve" the" lives" of"
women"and"girls.""Several"years"earlier,"she"said,"the"issue"came"before"the"court"of"
whether" an" uncompleted" house" counts" as" a" house," for" if" so," it" would" pass" to" the"
surviving"spouse"of"the"deceased"owner.""The"court"established"that"the"intent"of"the"
law"was"to"aid"widowed"women,"and"therefore"held"that"an"uncompleted"house"is"a"
house."
Benefit%of%Increasing%the%Number%of%Women%Judges%
Judge' Ann' C.' Williams' mentioned" that" women" bring" something" special" to" their"
endeavors.""Because"women"have"had"to"survive"in"difficult"situations,"they"are"able"
to"develop"strategies,"join"together,"gain"allies,"and"figure"out"how"to"achieve"results.""
Women" in" the" judiciary" tend" to" be" leaders," as" well" as" natural" peacemakers" and"
consensus_builders,"both"in"the"courts"and"in"their"families.""Female"judges"are"also"
problem_solvers" who" are" able" to" look" beyond" the" law" to" achieve" results." " Women"
see," and" are" open" to," change." " Judge" Williams" provided" examples" of" how" women"
judges"can"impact"change"on"the"ground.""
Judge"Williams"took"part"in"a"training"program"on"the"Sexual"Violence"Act"in"Kenya,"
where"there"is"growing"stratification"between"judges"and"magistrates.""She"asked"a"
Court"of"Appeals"judge"to"lead"the"training"for"the"magistrates,"and"the"Chief"Justice"
granted" her" permission." " The" magistrates" were" thrilled" because" this" was" the" first"
time"a"Court"of"Appeals"judge"told"them"what"was"expected"in"sexual"violence"cases."
""""""""""""""""""""""""""""""""""""""""""""""""""""""""

26"http://www.kakenyasdream.org/academy.html"
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In" Liberia," Judge" Williams" discussed" a" female" judge’s" attempt" to" manage" her"
overcrowded"docket"and"avoid"having"rape"cases"be"spread"out"over"several"days.""
The"judge"told"Judge"Williams"that"there"is"no"electricity"or"court"reporting,"so"her"
trials" usually" must" end" at" 4" p.m." so" she" can" get" home" before" it" is" dark," and" she"
cannot" work" at" home" because" there" is" no" electricity." " The" judge" wanted" to" help,"
though," so" she" began" starting" trials" at" 8" a.m.," instead" of" the" standard" 9" a.m." trial"
commencement"hour.""Women"tend"to"be"willing"to"make"these"sacrifices."
Developmental%Value%of%Focusing%on%Women,%the%Judiciary,%and%the%Law%
Dr.'Ebby'Elahi'emphasized"the"pragmatic"reasons"for"focusing"on"women’s"rights"as"
human"rights.""The"Virtue"Foundation"wants"to"address"holistically—and"not"simply"
patch—some" of" the" world’s" pressing" concerns" by" focusing" on" the" next" generation.""
This"requires"educating"girls"because"educated"girls"create"stable"societies.""Women"
who" make" it" to" powerful" positions" have" had" to" overcome" more" than" their" male"
counterparts,"so"there"is"a"Darwinian"sense"of"natural"selection:"in"order"to"succeed,"
they"must"have"skills"that"go"beyond"those"of"their"male"colleagues.""In"addition,"Dr."
Elahi’s"experience"has"led"him"to"believe"that"women"tend"to"be"less"corrupt.""NGOs"
have" limited" resources," and" they" want" to" work" where" they" can" achieve" results,"
which"typically"leads"to"success"when"working"with"women"leaders."
Dr."Elahi"pointed"to"similarities"between"the"law"and"medicine"as"development"tools.""
Both" professions" focus" on" saving" human" lives" and" preserving" human" dignity." " In"
addition," he" pointed" out" that" the" methods" and" goals" of" both" disciplines" are" quite"
similar.""For"instance"they"share"the"same"method"of"sustainable"training.""He"also"
discussed" the" how" collaboration" between" the" two" fields" can" lead" to" solutions" to"
many" development" challenges." " He" reasoned" that" one" can" build" hospitals" and"
perform"surgeries,"but"there"is"little"point"if"there"is"no"recourse"to"the"law.""Further,"
FGM,"for"example,"is"not"only"a"medical"problem,"but"also"a"legal"one."
Family%Justice%Center%in%Ghana%
The" Virtue" Foundation" is" embarking" on" a" project" in" association" with" the" Ghanaian"
judiciary" to" create" a" Family" Justice" Center." " Her' Ladyship' Chief' Justice' Wood"
explained"how"this"differs"from"programs"and"resources"already"available"in"Ghana.""
The"goal"in"a"typical"courtroom"is"a"black"letter"order,"such"as"orders"to"pay"money.""
Her"Ladyship"wants"judges"to"spend"more"time"with"women"to"determine"if"they"can"
help"them"solve"problems.""The"Family"Justice"Center"will"provide"support"in"critical"
areas,"such"as"reproductive"health"and"gender_based"violence.""If"a"woman"comes"to"
the" Center" and" the" magistrate" discovers" that" she" needs" advice" on" reproductive"
health"so"she"can"limit"the"number"of"children"she"has,"the"magistrate"can"advise"her"
of" resources" available" to" her." " Other" areas" to" be" targeted" include" microcredit"
financing"and"human"rights.""Chief"Justice"Wood"envisions"this"center"as"a"“one_stop"
shop”"for"women,"a"means"to"move"beyond"black"letter"law"towards"an"integrated"
center" where" services" are" available" to" help" women" break" the" cycle" of" poverty" and"
ignorance."
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Dr.'Elahi"explained"that"the"Virtue"Foundation"chose"to"invest"significant"resources"
in"Ghana"in"large"part"because"of"Her"Ladyship"Chief"Justice"Wood.""Her"vision"was"
very"well"aligned"with"that"of"the"Foundation.""In"addition,"Ghana"is"in"the"right"stage"
for" this" kind" of" development" because" it" is" relatively" stable," has" many" educated"
people,"and"is"ready"for"progress."
Ms.'Ntaiya"mentioned"that"such"a"center"would"be"useful"in"her"area,"because"many"
young"women"do"not"want"to"be"cut"or"get"married"young,"but"there"is"no"safe"place"
they"can"go"to"receive"advice"on"next"steps.""Ms."Ntaiya"herself"was"able"to"assist"one"
young"girl"avoid"unwanted"FGM"by"reaching"out"the"chief"who"was"opposed"to"the"
practice,"as"well"as"to"the"Ministry"of"Education"in"Kenya."
Judge' Williams" concluded" the" panel" discussion" by" explaining" her" most" important"
message" to" the" female" judges" she" trains:" that" they" can" make" change," through"
determination" and" hard" work." " Lawyers" and" judges" in" Kenya" and" Liberia" realized"
this," and" they" were" empowered" to" make" a" difference." " In" terms" of" training," Judge"
Williams" emphasized" that" it" is" critical" to" include" people" from" rural" areas," as" a"
Lawyers" Without" Borders" program" did" by" producing" comic" books" as" a" means" of"
public" education." " It" is" also" important" for" judges" to" remember" that" they" can" go"
beyond" simply" deciding" cases." " They" can" improve" the" rule" of" law" and" access" to"
justice."
"

CLOSING'RECEPTION,'United'States'Department'of'State'
Opening"Remarks:""

Ambassador'
Melanne'
Verveer,"
U.S."
Ambassador"At"Large"for"Global"Women’s"Issues,"
U.S."Department"of"State"

"

Dean'Stewart'J.'Schwab,"Dean"and"Professor"of"
Law,"Cornell"Law"School""

Introduction:""

Professor' Sital' Kalantry," Associate" Clinical"
Professor" of" Law" and" Faculty" Director" of" the"
Avon" Global" Center" for" Women" and" Justice,"
Cornell"Law"School"

Keynote"Remarks:"

Harold' Koh," Legal" Advisor," U.S." Department" of"
State"

Closing"Remarks:"

Dr.' Joan' LaRovere," Co_Founder" &" Vice"
President,"Virtue"Foundation"&"Director,"Cardiac"
Intensive" Care" Unit," The" Royal" Brompton"
Hospital,"London"

The" Roundtable" ended" with" a" reception" at" the" U.S." Department" of" State.""
Ambassador'Melanne'Verveer,"the"United"States"Ambassador_at_Large"for"Global"
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Women’s"Issues"introduced"the"speaker,"Harold'Koh,"the"Legal"Advisor"of"the"U.S."
Department" of" State." " Mr." Koh" spoke" passionately" about" how" far" the" struggle" for"
women’s"equality"has"come,"and"how"much"more"there"is"to"be"done.""He"pointed"out"
that" he" is" the" son" of" Korean" immigrants" working" for" a" woman" Secretary" of" State,"
who"in"turn"works"for"an"African_American"President,"and"that"this"would"have"been"
unthinkable"just"a"few"years"ago.""He"related"these"tangible"examples"of"progress"to"
the"importance"of"increasing"women’s"participation"in"the"judiciary.""As"evidence"of"
what"remains"to"be"done,"he"noted"the"examples"of"his"wife"and"daughter.""His"wife,"
an"Irish_American,"and"his"daughter,"an"American"of"Irish"and"Korean"descent,"both"
would" have" benefited" from" the" Convention" on" the" Elimination" of" All" Forms" of"
Discrimination"Against"Women"(CEDAW)"had"they"lived"in"Ireland"or"Korea,"but"in"
the"United"States,"where"the"treaty"has"not"yet"been"ratified,"they"do"not.""
Finally," Dr.' Joan' LaRovere" closed" the" Roundtable" by" bringing" together" the"
important"themes"from"the"previous"days’"events.""She"concluded"that:"
Virtue" believes" strongly" that" one" critical" leverage" point" toward"
community" advancement" in" health," education" and" empowerment" is"
partnering" with" reputable" women" leaders." " Today," influential" local"
women—especially" women" judges—have" begun" to" seize" new"
opportunities" to" provide" access" to" justice" and" improve" women’s" and"
children’s" lives." " In" response," organizations" such" as" the" Avon" Global"
Center" for" Women" and" Justice" and" the" International" Association" of"
Women" Judges" seek" to" provide" support" to" these" women" leaders." In"
addition," the" World" Bank" and" Goldman" Sachs," among" others,"
demonstrate" that" investing" in" women" is" an" effective" lever" of" GDP"
growth." " Thus," supporting" strong," capable," incorruptible" women"
judges" may" be" one" of" the" most" promising" and" effective" tools" leading"
us" toward" improved" global" health," sustainable" development," and"
community" advancement." " We" believe" that" Virtue" Foundation" is"
making"a"smart"investment."
[See"Annex"4"for"the"full"conference"program.]"
"
"
"
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COLLABORATING'PARTNERS'
Virtue'Foundation''
Virtue" Foundation" is" a" non_profit" organization" with" Special" Consultative" Status" to"
the"United"Nations."The"Virtue"Foundation"mission"is"to"increase"awareness,"inspire"
action" and" render" assistance" through" healthcare," education" and" empowerment"
initiatives." " Comprised" primarily" of" volunteers," Virtue" Foundation" is" guided" by" the"
principle"that"true"global"change"must"begin"within"each"of"us"–"one'person'at'a'time,'
one'act'at'a'time.""http://www.virtuefoundation.org/"
Avon'Global'Center'for'Women'and'Justice'at'Cornell'Law'School"
The" Avon" Global" Center" for" Women" and" Justice" at" Cornell" law" School" works" with"
judges,"legal"professionals,"and"governmental"and"non_governmental"organizations"
to" improve" access" to" justice" in" an" effort" to" eliminate" violence" against" women" and"
girls." " The" Center’s" gender" justice" initiatives" include" in_depth" practice_oriented"
projects," legal" research" support" for" judges," a" searchable" collection" of" online" legal"
resources," the" annual" Women" &" Justice" conference," and" other" events."""
http://ww2.lawschool.cornell.edu/womenandjustice/index.cfm"
Cornell'Law'School'International'Human'Rights'Clinic'
The"Cornell"International"Human"Rights"Clinic"works"on"a"wide"array"of"projects"for"
human" rights" organizations," judges," and" individual" victims" of" human" rights" abuse.""
Projects" may" involve" legal" action," legal" assistance" and" counseling," fact_finding" and"
reporting"or"human"rights"education"and"training.""Through"the"Clinic,"Cornell"Law"
students," working" under" faculty" supervision," develop" skills" in" substantive" human"
rights"law"and"human"rights"lawyering"while"supporting"efforts"to"promote"human"
rights"throughout"the"world."""
http://www.lawschool.cornell.edu/academics/clinicalprogram/"
"
Fordham'Law'School'Leitner'Center'for'International'Law'and'Justice'
The"Leitner"Center"for"International"Law"and"Justice,"founded"in"1997,"is"a"unique,"
fieldwork_centered"model"of"human"rights"scholarship"and"education.""The"Center’s"
mission" is" to" contribute" to" the" promotion" of" social" justice" around" the" world" by"
encouraging" knowledge" of" and" respect" for" international" law" and" international"
human" rights" standards." " The" Center" furthers" this" goal" by" sponsoring" education,"
scholarship," and" human" rights" advocacy," and" facilitating" collaboration" among" law"
students," scholars," and" human" rights" defenders" in" the" United" States" and" abroad.""
http://www.leitnercenter.org/"
International'Association'of'Women'Judges'
The" International" Association" of" Women" Judges" (IAWJ)" is" a" non_profit," non_
governmental" organization" of" more" than" 4,000" members" at" all" judicial" levels" in"
more"than"102"nations.""Since"forming"in"1991,"the"IAWJ"has"united"women"judges"
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from"diverse"legal_judicial"systems"who"share"a"commitment"to"equal"justice"and"the"
rule" of" law." " Through" pioneering" judicial" education" programs" and" worldwide"
collaboration," the" IAWJ" is" working" to" advance" human" rights," eliminate"
discrimination" on" the" basis" of" gender," and" make" courts" accessible" to" all.""
http://www.iawj.org/"
Lawyers'Without'Borders'
Lawyers" Without" Borders" is" the" world's" largest" group" of" volunteer" lawyers" from"
around"the"globe"who"stand"ready"to"offer"pro"bono"service"to"international"projects"
and" initiatives." " Their" goal" is" to" provide" legal" support" to" Rule" of" Law" projects" and"
initiatives" in" the" human" rights" and" global" capacity"building" sectors;" this" is"
achieved"using" lawyers" serving" pro" bono" whenever" possible." " This" approach" has""
proven" to" exponentially" reduce" costs" to" funders," in_country" NGOs" and" legal"
communities"in"developing"regions"around"the"world.""http://www.lwob.org/"
Newsweek'Daily'Beast'Women'in'the'World'Initiative'
The"Women"in"the"World"Initiative"highlights"and"supports"stories"and"solutions"for"
women’s"advancement,"as"well"as"the"importance"of"nurturing"women"leaders"in"all"
professions" and" decision" making" positions." " The" Initiative" also" brings" together"
extraordinary" women" leaders" in" the" annual" Women" in" the" World" Stories" and"
Solutions" summit." " http://www.thedailybeast.com/features/women_in_the_
world.html"
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ANNEX'1:'Virtue'Foundation'Survey'
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ANNEX'2:'Survey'Results'
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ANNEX'3:'Presentations'for'Ghana,'Argentina,'and'India'Case'Studies'
Ghana'Presentation'
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Argentina'Presentation

"

64"

'
'
'
'
'
'
'
'
'
'
'
'
'
'
'
'
'
'
'
'
'
"

65"

India'Presentation"
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ANNEX'4:'Roundtable'Agenda'
'
SENIOR'ROUNDTABLE'ON'WOMEN''
AND'THE'JUDICIARY'
Washington,'D.C.'
THURSDAY,'March'31,'2011'
OPENING'RECEPTION,'United'States'Supreme'Court'
"
6:00'p.m.'–'8:00'p.m.___________________________"Welcoming"Remarks"
Dr.'Joan'LaRovere,"Co_Founder"and"Vice"
President,"Virtue"Foundation"and"
Director,"Pediatric"Cardiac"Intensive"Care"
Unit,"The"Royal"Brompton"Hospital,"
London"
Dr.'Ebby'Elahi,"Director,"International"
Programming"and"Public"Health,"Virtue"
Foundation,"and"Surgeon"and"Associate"
Clinical"Professor,"Mount"Sinai"Medical"
Center""
Tina'Brown,"Editor_in_Chief,"Newsweek"
Daily"Beast"
Ambassador'Melanne'Verveer,"United"
States"Ambassador_at_Large"for"Global"
Women’s"Issues"
Justice'Sonia'Sotomayor,"Associate"
Justice,"United"States"Supreme"Court"
Justice'Elena'Kagan,"Associate"Justice,"
United"States"Supreme"Court"
Judge'Ann'C.'Williams,"Seventh"Circuit"
Court"of"Appeals,"United"States"
'
FRIDAY,'April'1,'2011'
ROUNDTABLE,'National'Museum'for'Women'in'the'Arts'
"
"
9:30'a.m.'–'10:30'a.m_________________________Opening"Remarks"
Kim'K.'Azzarelli,"Co_Founder"and"
Steering"Committee"Chair,"Avon"Global"
"
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Center"for"Women"&"Justice"at"Cornell"
Law"School"
Dean'Stewart'Schwab,"Dean"and"
Professor"of"Law,"Cornell"Law"School"
10:30'a.m.'–'11:00'a.m.______________________Survey"Results"&"Panel"Discussion"
Introduction:""

Professor'Sital'Kalantry,"Associate"
Clinical"Professor"of"Law"&"Faculty"
Director,"Avon"Global"Center"for"Women"
and"Justice,"Cornell"Law"School"

Moderator:""

Dr.'Joan'LaRovere,"Co_Founder"&"Vice"
President,"Virtue"Foundation"&"Director,"
Pediatric"Cardiac"Intensive"Care"Unit,"The"
Royal"Brompton"Hospital,"London"

Distinguished"Panelists:"

Hon.'Lady'Justice'Martha'Koome,"
Justice,"High"Court,"Republic"of"Kenya""
Hon.'Ann'C.'Williams,"U.S."Court"of"
Appeals"for"the"Seventh"Circuit"

Innovative"Solutions:"

Professor'Paolo'Galizzi,"Clinical"
Associate"Professor"of"Law,"Leitner"
Center"for"International"Law"and"Justice,"
Fordham"Law"School"

11:30'p.m.'–'12:30'p.m.______________________Case"Study"Presentations"
Her'Ladyship'Chief'Justice'Georgina'T.'
Wood,"Supreme"Court,"Ghana"
Justice'Elena'Inés'Highton'de'Nolasco,"
Vice"President,"Supreme"Court,"Argentina"
Hon.'Justice'Gita'Mittal,"Delhi"High"
Court,"India"
12:30'p.m.'–'2:00'p.m.""

Lunch"&"Judge_led"Roundtable"Discussion,"
Bibiana"Osteria"

2:30'p.m.'–'3:30'p.m.__________________________Themes,"Solutions,"&"Recommendations"
Moderator:"

Hon.'Virginia'Kendall,"United"States"
District"Court"for"the"Northern"District"of"
Illinois"

Women'in'the'World'Panel'Discussion'and'Closing'Reception'
"
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U.S.'Department'of'State'
"
5:00'p.m.'–'6:00'p.m.__________________________Newsweek"Daily"Beast"Women"in"the"
World"Panel"Discussion,"U.S."Department"
of"State"
Welcome:"

Ambassador'Melanne'Verveer,"United"
States"Ambassador_at_Large"for"Global"
Women’s"Issues"

Moderator:"

Andrea'Mitchell,"Chief"Foreign"Affairs"
Correspondent,"NBC"News"

Distinguished"Panelists:"

Dr.'Ebby'Elahi,"Surgeon"and"Associate"
Clinical"Professor,"Mount"Sinai"Medical"
Center"&"Director,"International"
Programming"and"Global"Health,"Virtue"
Foundation"
Kakenya'Ntaiya,"Founder"of"the"Kakenya"
Center"for"Excellence"in"Kenya"
Her'Ladyship'Chief'Justice'Georginia'T.'
Wood,"Chief"Justice,"Supreme"Court,"
Ghana"
Hon.'Ann'C.'Williams,"United"States"
Court"of"Appeals"for"the"Seventh"Circuit"

6:00'p.m.'–'7:00'p.m.__________________________Closing"Reception"
Introduction:"

Ambassador'Melanne'Verveer,"United"
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Sustainable Development, Rule of Law,
and the Impact of Women Judges
Sandra Day O’Connor† & Kim K. Azzarelli††
Introduction
In recent years, development experts, public institutions, and the private sector alike have begun to recognize that investing in women may be
the most effective means of achieving poverty reduction, sustainable development, and economic growth or— put simply— investing in women is
“smart economics.”1 At the same time, the rule of law continues to be a
fundamental pillar upon which peaceful and prosperous nations are built.
The participation of women in the judiciary can play an important role in
the achievement of both. Indeed, women judges can play a critical function
in strengthening the rule of law both through their contributions to an
impartial judiciary as well as through their role in the implementation and
enforcement of laws, particularly those that provide access to justice for
women and girls. Without access to justice, investments in women and
girls will likely fail to yield maximum impact or have lasting results. As a
result, women judges are likely to emerge as important agents of poverty
reduction, sustainable development, and global economic growth.
I. The Multiplier Effect and the BoP
Development experts have long heralded gender equality and women’s
empowerment as an efficient lever for poverty reduction and sustainable
† The Honorable Sandra Day O’Connor is a retired Associate Justice of the
Supreme Court of the United States where she served as a Supreme Court Justice from
1981 until her retirement in 2006. She is a graduate of Stanford Law School and
Stanford University and since retiring from the bench has worked on a variety of justice
and education related projects, including founding iCivics, a technology based program
that seeks to provide children with a civics education while inspiring them to be active
in the U.S. democracy.
†† Kim K. Azzarelli is the co-founder and Chair of the Avon Global Center for
Women and Justice. She is also a graduate of Cornell Law School and Cornell
University and has held senior legal, public affairs, and philanthropic positions in
several public companies seeking to combine her passion for the law and issues of
women’s legal and economic empowerment. The author would like to thank Justice
Sandra Day O’Connor, Chief Justice Georgina Wood, Judge Ann Claire Williams, and
Judge Joanna Seybert for their pioneering work, insights, and friendship. She also
thanks the Avon Foundation, the Avon Global Center for Women and Justice at Cornell
Law School, and the Virtue Foundation for their support and leadership on issues
relating to women and law.
1. GENDER EQUALITY AS SMART ECONOMICS: A WORLD BANK GROUP GENDER ACTION
PLAN (FISCAL YEARS 2007– 2010) (2006), http://siteresources.worldbank.org/INTGENDER/Resources/GAPNov2.pdf [hereinafter Gender Equality].
44 CORNELL INT’L L.J. 3 (2011)
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development.2 In recent years, however, a new body of research originating
from the World Bank and the private sector has provided widespread validation and support to what has been termed “the multiplier effect.”3 The
multiplier effect is the notion that investing in women and girls not only
has a positive impact on the women and girls themselves, but also on their
families and the societies in which they live. For example, the multiplier
effect shows that an increase in educational opportunities for women and
girls results in a decrease in child mortality rates, an increase in children’s
education, and an increase in the per capita income and GDP growth of
nations.4 Furthermore, women’s economic empowerment results in
improving the lives of the family unit, as women are more likely than men
to spend their incomes on their family— including the health and education
of their children.5
The multiplier effect has a particular impact on women at the “bottom
of the pyramid” (or BoP), or on those earning less than $8 per day, of
which women roughly comprise two of the four billion.6 In recent years,
the private sector has sharply turned its attention to the BoP thanks to the
pioneering work of the late C.K. Prahalad and Stuart Hart. Beginning with
their 2002 article entitled “The Fortune at the Bottom of the Pyramid,” the
authors demonstrated that significant opportunities exist if the poorest
four billion are viewed not as victims, but as value-conscious consumers
that can be partners in creating the next engine of global economic
growth.7 Since then, private, public, and non-profit actors have collaborated to stimulate and access the fortune at the bottom of the pyramid.
Given the multiplier effect, private sector actors have begun to turn their
2. See generally THE BUSINESS OF EMPOWERING WOMEN, MCKINSEY & COMPANY
(2010), available at http://www.mckinsey.com/App_Media/Reports/SSO/EmpWomen_
USA4_Letter.pdf.
3. Id.
4. T. Paul Schultz, “Mortality Decline in the Low-Income World: Causes and Consequences,” 83 AM. ECON. REV. 2, 337– 42; Deon Filmer, “The Structure of Social Disparities in Education: Gender and Wealth,” The World Bank Policy Research Working Paper
2268, Washington, DC, 2000; Dina Abu-Ghaida & Stephan Klasen, “The Costs of Missing the Millennium Development Goals on Gender Equity,” 32 WORLD DEVELOPMENT 7
(2004), available at http://www.ungei.org/resources/files/univmunich_0301_klasen.
pdf; Remarks by World Bank Managing Director, Dr. Ngozi Okonjo-Iweala at the World
Population Day lunch at the World Bank, June 29, 2009; Stephan Klasen & Francesca
Lamanna, “The Impact of Gender Inequality in Education and Employment on Economic Growth in Developing Countries: Updates and Extensions,” EUDN/WP 2008– 10,
2008.
5. Isobel Coleman, “The Payoff from Women’s Rights,” FOREIGN AFFAIRS, May– June
2004, available at http://www.foreignaffairs.com/articles/59896/isobel-coleman/thepayoff-from-womens-rights; Andrew Morriso & Schwetlena Sarbawal, “The Economic
Participation of Adolescent Girls and Young Women: Why Does it Matter?”, The World
Bank PREM Note, No. 128, Washington, DC, 2008; Because I am a Girl: The State of the
World’s Girls 2009, Plan Australia, 2009.
6. See generally Prahalad, C.K. & Stuart L. Hart, “The Fortune at the Bottom of the
Pyramid, STRATEGY + BUSINESS, available at http://www.strategy-business.com/article/11
518?pg=all.
7. See id.
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attention to women at the BoP or what might be referred to as “WoBoP.”8
Critical to any lasting success in this arena, however, will be the rule of law
and its implementation and enforcement, particularly as it relates to
women and girls.
II. The Rule of Law and the Role of Women Judges
As women at the bottom of the pyramid emerge as critical agents of
sustainable development and economic growth, women judges can play a
unique and necessary role at the top of the pyramid to ensure the rule of
law and access to justice for women and girls. In recent years, significant
resources have been deployed to support rule of law initiatives throughout
the globe as the rule of law is critical to sustainable development and a
fundamental pillar upon which peaceful and prosperous nations are built.9
Such efforts often include programs that seek to support the establishment
of an impartial judiciary that enjoys the trust and confidence of the community. Furthermore, in recent years, development experts have begun to
focus on the critical importance of programs that support the implementation and enforcement of law. While significant progress has been made in
adopting laws throughout the developing world in a variety of areas, laws
without implementation and enforcement not only render such legal
reform ineffective, but also may serve to undermine rule of law by eroding
public trust in the institutions that govern.
Women judges have and can play an important role in each of these
areas. First, women’s participation in the judiciary is important to establishing a judiciary that is reflective of the society of whose laws it interprets. People are more likely to put their trust and confidence in courts that
8. In recent years, companies have begun to apply a gender lens to the bottom of
the pyramid. To date, however, such focus has been primarily on women’s contributions as laborers and, more recently, as entrepreneurs. Companies, however, that seek to
engage women at all levels of the corporate value chain, for example, as sales people,
managers, innovators, and even owners may be more likely to access more robust opportunity at the bottom of the pyramid.
9. Indeed, philosophers and jurists throughout time and across cultures have heralded justice and the rule of law as the foundation upon which stable societies are built.
As far back as 350 B.C, the Greek philosopher Plato stated: “Where the law is subject to
some other authority and has none of its own, the collapse of the state, in my view, is
not far off; but if law is the master of the government and the government is its slave,
then the situation is full of promise and men enjoy all the blessings that the gods shower
on a state.” PLATO, COMPLETE WORKS 1402 (John M. Cooper ed., D.S. Hutchinson assoc.
ed., Hackett Publishing 1997). The 17th Century French mathematician, philosopher,
and physicist Blaise Pascal stated: “Justice and power must therefore be brought together
so that whatever is just may be powerful and whatever is powerful may be just.” BLAISE
PASCAL, THOUGHTS OF BLAISE PASCAL 131 (Allen et al. eds., 1846). The contemporary
Eastern philosopher and jurist, Ostad Elahi, esteemed, in part, for his precise observance of rights and duties both in the adjudication of law and daily life as well as his
emphasis on the importance of rule of law and women’s equality in mid-20th century
Iran, stated: “The central axis of life in this world is respect for the rights of others.”
Olivier Chazoule, Éthique Professionnelle d’Ostad Elahi, in 5 CAHIERS DE L’ANTHROPOLGIE
RELIGIEUSE, LE SPIRITUEL: PLURALITÉ ET UNITÉ 156, 158 (Presses de l’Université de ParisSorbonne, 1996).
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represent all of the individuals that constitute a society. Furthermore, a
judiciary comprised of judges with diverse experience may provide a more
balanced and thus impartial perspective on matters before the court.
Women’s participation in the judiciary may be of particular importance in the implementation and enforcement of laws that allow for
women’s full participation in society. While all sectors are beginning to
acknowledge that the educational and economic participation of women
are important levers of development and growth, progress will be significantly hampered if women are not afforded basic human rights, such as the
right to vote and the right to own and inherit property, among others. One
critical area that continues to lag, including in the developed world, is the
implementation and enforcement of laws relating to the eradication of violence against women and girls.
III. Women Judges and their Role in Eradicating Gender-Based
Violence
Violence against women throughout the world continues to be an epidemic. Across the globe, one in three women experiences violence in her
lifetime, and it is estimated that, in most cases, such violence is committed
by a member of her family.10 While in the United States, like many developed countries, conditions for women have improved significantly in
recent decades, domestic violence continues to be far too pervasive. In the
United States, one in four women will be a victim of domestic violence
during her lifetime.11
Recently, women judges are emerging on the world stage as leaders in
the efforts to effectuate rule of law and the implementation of law, particularly as it relates to eradicating violence against women and providing
women and girls with access to justice. In 2008, the U.S. Department of
State began hosting women judges from around the world to discuss issues
of women’s access to justice and combating violence against women.12
There, judges and judicial actors from over twenty countries convened to
discuss issues of law and implementation relating to women and girls and
to share success stories and lessons learned.13 As a result of this forum,
the Avon Global Center for Women and Justice at Cornell Law School was
founded with the goal of continuing the dialogue while providing concrete
support to women judges across the globe through legal research and
clinical projects on issues related to gender-based violence.14
10. Gender Violence Facts, http://www.oneinthreewomen.com/index.cfm?action=
page&page=14 (last visited Dec. 27, 2010).
11. Domestic Violence Statistics, http://www.dvrc-or.org/domestic/violence/
resources/C61/ (last visited Dec. 27, 2010).
12. U.S. Department of State, Senior Roundtable of Women’s Justice, http://www.
state.gov/s/we/c25151.htm
13. Id.
14. Avon Global Center for Women and Justice at Cornell Law School, History of
Organization, and Purpose, http://www.lawschool.cornell.edu/womenandjustice/about
us/history.cfm (last visited Jan. 3, 2011).

\\jciprod01\productn\C\CIN\44-1\CIN102.txt

2011

Sustainable Development

unknown

Seq: 5

25-FEB-11

10:25

7

Often, such efforts include an examination of systemic issues of implementation. Women judges from around the world have taken active roles
in such pioneering work. For example, Chief Justice Georgina Wood, the
first female Chief Justice in the history of Ghana, is paying particular attention to the way the law impacts women and children. To that end, she is
seeking to build a specialized Family Justice Center that will identify and
address critical issues affecting women and children in the judicial process,
with a focus on how the court adjudicates cases relating to gender-based
violence.15 Judge Judith Kaye, former Chief Justice of New York, examined
issues of domestic violence in her role as Chief Justice, and took an innovative and thoughtful approach to the adjudication of these cases. Judge Kaye
challenged others to think about the appropriate role of the courts in
domestic violence cases, noting that domestic violence cases differed from
other crimes.16 If the courts are to have impact in the adjudication of such
cases, she notes, it is important to take an integrated and active problemsolving approach.17 Justice Elena Inés Highton de Nolasco, Vice President
of the Supreme Court of Argentina, created the first Domestic Violence
Office of the Supreme Court of Argentina (Oficina de Violencia Doméstica,
or “OVD”).18 The OVD focuses exclusively on issues of domestic violence
and utilizes an interdisciplinary team of legal, medical, and other professionals in seeking to provide access to justice to victims of domestic
violence.19
Women judges have also played critical roles in shaping international
law relating to gender-based violence through their participation on international tribunals. Judge Florence Mumba of the High Court of Zambia
has served on both domestic courts and international tribunals such as the
International Criminal Tribunal for the former Yugoslavia, the International Tribunal for Rwanda, and currently, the Extraordinary Chambers for
the Courts of Cambodia.20 Her efforts were instrumental in the classification of rape and other gender based crimes as crimes against humanity or
war crimes. In the international arena, significant work is taking place to
share learning and experience across nations. For example, the Honorable
Ann Claire Williams, Unites States Circuit Judge for the U.S. Court of
Appeals for the Seventh Circuit, is identifying best practices and, where
15. G.D. Zaney, African-American Delegation Calls on Chief Justice, PEACE FM ONLINE,
June 8, 2010, http://news.peacefmonline.com/news/201006/45694.php.
16. See generally Judith S. Kaye & Susan K. Knipps, “Judicial Responses to Domestic
Violence: The Case for a Problem Solving Approach,” 27 W. ST. U. L. REV. 1
(1999– 2000).
17. Id., at 13.
18. Avon Global Center for Women and Justice at Cornell Law School, Gender Justice in the Argentine Context: Justice Highton de Nolasco Shares her Views, http://www.
lawschool.cornell.edu/womenandjustice/features/details.cfm?id=169585 (last visited
Jan. 27, 2011).
19. Id.
20. Avon Global Center for Women and Justice at Cornell Law School, Justice Florence Mumba Reflects on Women’s Rights and Gender Justice, http://www.lawschool.
cornell.edu/womenandjustice/features/details.cfm?id=171244 (last visited Jan. 3,
2011).
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applicable, sharing them with domestic and international judges. Judge
Williams has spent over a decade working closely with the various judiciaries throughout Africa to assist in their own development of judicial training
and advocacy.21 In 2007, with assistance from Lawyers Without Borders,
she taught Kenya’s first Women’s Trial Advocacy Program for lawyers representing victims of domestic violence and continues to work in partnership with judiciaries across the world on the rule of law and issues of
gender equality.22
Furthermore, under the leadership of women judges, associations and
centers are emerging to support such reform. One such organization, the
International Association of Women Judges, serves as a forum through
which women judges can convene and share best practices across
nations.23 Founded in 1991, the association now boasts over four thousand women judges representing over ninety countries.24 In the United
States, new centers are emerging that seek to focus on the complex and
integrated issues relating to domestic violence. One such center is the
recently launched Diane Halle Center for Family Justice at the Arizona
State University Sandra Day O’Connor College of Law.25 The Center seeks
to take a holistic and interdisciplinary approach to domestic violence.26
Furthermore, Virtue Foundation, an international non-governmental
organization that focuses on sustainable development through healthcare,
education, and empowerment initiatives, partners with women judges on
projects throughout the world as their guiding principles include investing
in local women leaders as important change agents.27 Additionally, in recognition of the specific role that women judges can play toward improving
the rule of law and furthering sustainable development goals, Virtue Foundation has recently launched the Women Judges in the Pipeline Initiative to
create and increase opportunities for women to become judges in judiciaries across the globe.28
Conclusion
Women have always played a critical role in the functioning of societies. More recently, however, the public, private, and non-profit sectors
21. Avon Global Center for Women and Justice at Cornell Law School, Hon. Ann
Claire Williams, http://www.lawschool.cornell.edu/womenandjustice/aboutus/whowe
are/steering/williams.cfm (last visited Jan. 3, 2011).
22. See id.
23. International Association of Women Judges, http://www.iawj.org/ (last visited
Jan. 4, 2011).
24. Id.
25. “O’Connor House Announces New Diane Halle Center for Family Justice,” PR
NEWSWIRE, Mar. 9, 2010, available at http://www.prnewswire.com/news-releases/oconnor-house-announces-new-diane-halle-center-for-family-justice-87135327.html.
26. See id.
27. About the Foundation, http://www.virtuefoundation.org/cms/front_content.
php?idcat=84 (last visited Jan. 25, 2011).
28. Virtue Foundation, Women Judges in the Pipeline Initiative, in PRESS KIT (2011),
available at http://www.virtuefoundation.org/cms/upload/pdf/media/Virtue_Foundation_PressKit.pdf.
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have recognized women’s contributions and potential as engines of sustainable development and growth. As a result, investing in half the world’s
population is viewed not only as the right thing to do, but the smart thing
to do. Such investments, however, will not achieve their highest yield if
women and girls do not have adequate access to justice and basic human
rights, including a life free from violence. As a result, rule of law, including
access to an impartial judiciary and the implementation and enforcement
of laws, particularly as they relate to gender equity, will be essential in this
endeavor. The emergence of women judges on the world stage, their contribution to the creation of impartial judiciaries, and their interest and ability to impact the implementation and enforcement of laws affecting women
and girls will serve as a necessary and critical accelerator of such efforts.
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Sustainable Development, Rule of Law,
and the Impact of Women Judges
Sandra Day O’Connor† & Kim K. Azzarelli††
Introduction
In recent years, development experts, public institutions, and the private sector alike have begun to recognize that investing in women may be
the most effective means of achieving poverty reduction, sustainable development, and economic growth or— put simply— investing in women is
“smart economics.”1 At the same time, the rule of law continues to be a
fundamental pillar upon which peaceful and prosperous nations are built.
The participation of women in the judiciary can play an important role in
the achievement of both. Indeed, women judges can play a critical function
in strengthening the rule of law both through their contributions to an
impartial judiciary as well as through their role in the implementation and
enforcement of laws, particularly those that provide access to justice for
women and girls. Without access to justice, investments in women and
girls will likely fail to yield maximum impact or have lasting results. As a
result, women judges are likely to emerge as important agents of poverty
reduction, sustainable development, and global economic growth.
I.

The Multiplier Effect and the BoP

Development experts have long heralded gender equality and women’s
empowerment as an efficient lever for poverty reduction and sustainable
† The Honorable Sandra Day O’Connor is a retired Associate Justice of the
Supreme Court of the United States where she served as a Supreme Court Justice from
1981 until her retirement in 2006. She is a graduate of Stanford Law School and
Stanford University and since retiring from the bench has worked on a variety of justice
and education related projects, including founding iCivics, a technology based program
that seeks to provide children with a civics education while inspiring them to be active
in the U.S. democracy.
†† Kim K. Azzarelli is the co-founder and Chair of the Avon Global Center for
Women and Justice. She is also a graduate of Cornell Law School and Cornell
University and has held senior legal, public affairs, and philanthropic positions in
several public companies seeking to combine her passion for the law and issues of
women’s legal and economic empowerment. The author would like to thank Justice
Sandra Day O’Connor, Chief Justice Georgina Wood, Judge Ann Claire Williams, and
Judge Joanna Seybert for their pioneering work, insights, and friendship. She also
thanks the Avon Foundation, the Avon Global Center for Women and Justice at Cornell
Law School, and the Virtue Foundation for their support and leadership on issues
relating to women and law.
1. GENDER EQUALITY AS SMART ECONOMICS: A WORLD BANK GROUP GENDER ACTION
PLAN (FISCAL YEARS 2007– 2010) (2006), http://siteresources.worldbank.org/INTGENDER/Resources/GAPNov2.pdf [hereinafter Gender Equality].
44 CORNELL INT’L L.J. 3 (2011)
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development.2 In recent years, however, a new body of research originating
from the World Bank and the private sector has provided widespread validation and support to what has been termed “the multiplier effect.”3 The
multiplier effect is the notion that investing in women and girls not only
has a positive impact on the women and girls themselves, but also on their
families and the societies in which they live. For example, the multiplier
effect shows that an increase in educational opportunities for women and
girls results in a decrease in child mortality rates, an increase in children’s
education, and an increase in the per capita income and GDP growth of
nations.4 Furthermore, women’s economic empowerment results in
improving the lives of the family unit, as women are more likely than men
to spend their incomes on their family— including the health and education
of their children.5
The multiplier effect has a particular impact on women at the “bottom
of the pyramid” (or BoP), or on those earning less than $8 per day, of
which women roughly comprise two of the four billion.6 In recent years,
the private sector has sharply turned its attention to the BoP thanks to the
pioneering work of the late C.K. Prahalad and Stuart Hart. Beginning with
their 2002 article entitled “The Fortune at the Bottom of the Pyramid,” the
authors demonstrated that significant opportunities exist if the poorest
four billion are viewed not as victims, but as value-conscious consumers
that can be partners in creating the next engine of global economic
growth.7 Since then, private, public, and non-profit actors have collaborated to stimulate and access the fortune at the bottom of the pyramid.
Given the multiplier effect, private sector actors have begun to turn their
2. See generally THE BUSINESS OF EMPOWERING WOMEN, MCKINSEY & COMPANY
(2010), available at http://www.mckinsey.com/App_Media/Reports/SSO/EmpWomen_
USA4_Letter.pdf.
3. Id.
4. T. Paul Schultz, “Mortality Decline in the Low-Income World: Causes and Consequences,” 83 AM. ECON. REV. 2, 337– 42; Deon Filmer, “The Structure of Social Disparities in Education: Gender and Wealth,” The World Bank Policy Research Working Paper
2268, Washington, DC, 2000; Dina Abu-Ghaida & Stephan Klasen, “The Costs of Missing the Millennium Development Goals on Gender Equity,” 32 WORLD DEVELOPMENT 7
(2004), available at http://www.ungei.org/resources/files/univmunich_0301_klasen.
pdf; Remarks by World Bank Managing Director, Dr. Ngozi Okonjo-Iweala at the World
Population Day lunch at the World Bank, June 29, 2009; Stephan Klasen & Francesca
Lamanna, “The Impact of Gender Inequality in Education and Employment on Economic Growth in Developing Countries: Updates and Extensions,” EUDN/WP 2008– 10,
2008.
5. Isobel Coleman, “The Payoff from Women’s Rights,” FOREIGN AFFAIRS, May– June
2004, available at http://www.foreignaffairs.com/articles/59896/isobel-coleman/thepayoff-from-womens-rights; Andrew Morriso & Schwetlena Sarbawal, “The Economic
Participation of Adolescent Girls and Young Women: Why Does it Matter?”, The World
Bank PREM Note, No. 128, Washington, DC, 2008; Because I am a Girl: The State of the
World’s Girls 2009, Plan Australia, 2009.
6. See generally Prahalad, C.K. & Stuart L. Hart, “The Fortune at the Bottom of the
Pyramid, STRATEGY + BUSINESS, available at http://www.strategy-business.com/article/11
518?pg=all.
7. See id.
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attention to women at the BoP or what might be referred to as “WoBoP.”8
Critical to any lasting success in this arena, however, will be the rule of law
and its implementation and enforcement, particularly as it relates to
women and girls.
II. The Rule of Law and the Role of Women Judges
As women at the bottom of the pyramid emerge as critical agents of
sustainable development and economic growth, women judges can play a
unique and necessary role at the top of the pyramid to ensure the rule of
law and access to justice for women and girls. In recent years, significant
resources have been deployed to support rule of law initiatives throughout
the globe as the rule of law is critical to sustainable development and a
fundamental pillar upon which peaceful and prosperous nations are built.9
Such efforts often include programs that seek to support the establishment
of an impartial judiciary that enjoys the trust and confidence of the community. Furthermore, in recent years, development experts have begun to
focus on the critical importance of programs that support the implementation and enforcement of law. While significant progress has been made in
adopting laws throughout the developing world in a variety of areas, laws
without implementation and enforcement not only render such legal
reform ineffective, but also may serve to undermine rule of law by eroding
public trust in the institutions that govern.
Women judges have and can play an important role in each of these
areas. First, women’s participation in the judiciary is important to establishing a judiciary that is reflective of the society of whose laws it interprets. People are more likely to put their trust and confidence in courts that
8. In recent years, companies have begun to apply a gender lens to the bottom of
the pyramid. To date, however, such focus has been primarily on women’s contributions as laborers and, more recently, as entrepreneurs. Companies, however, that seek to
engage women at all levels of the corporate value chain, for example, as sales people,
managers, innovators, and even owners may be more likely to access more robust opportunity at the bottom of the pyramid.
9. Indeed, philosophers and jurists throughout time and across cultures have heralded justice and the rule of law as the foundation upon which stable societies are built.
As far back as 350 B.C, the Greek philosopher Plato stated: “Where the law is subject to
some other authority and has none of its own, the collapse of the state, in my view, is
not far off; but if law is the master of the government and the government is its slave,
then the situation is full of promise and men enjoy all the blessings that the gods shower
on a state.” PLATO, COMPLETE WORKS 1402 (John M. Cooper ed., D.S. Hutchinson assoc.
ed., Hackett Publishing 1997). The 17th Century French mathematician, philosopher,
and physicist Blaise Pascal stated: “Justice and power must therefore be brought together
so that whatever is just may be powerful and whatever is powerful may be just.” BLAISE
PASCAL, THOUGHTS OF BLAISE PASCAL 131 (Allen et al. eds., 1846). The contemporary
Eastern philosopher and jurist, Ostad Elahi, esteemed, in part, for his precise observance of rights and duties both in the adjudication of law and daily life as well as his
emphasis on the importance of rule of law and women’s equality in mid-20th century
Iran, stated: “The central axis of life in this world is respect for the rights of others.”
Olivier Chazoule, Éthique Professionnelle d’Ostad Elahi, in 5 CAHIERS DE L’ANTHROPOLGIE
RELIGIEUSE, LE SPIRITUEL: PLURALITÉ ET UNITÉ 156, 158 (Presses de l’Université de ParisSorbonne, 1996).
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represent all of the individuals that constitute a society. Furthermore, a
judiciary comprised of judges with diverse experience may provide a more
balanced and thus impartial perspective on matters before the court.
Women’s participation in the judiciary may be of particular importance in the implementation and enforcement of laws that allow for
women’s full participation in society. While all sectors are beginning to
acknowledge that the educational and economic participation of women
are important levers of development and growth, progress will be significantly hampered if women are not afforded basic human rights, such as the
right to vote and the right to own and inherit property, among others. One
critical area that continues to lag, including in the developed world, is the
implementation and enforcement of laws relating to the eradication of violence against women and girls.
III. Women Judges and their Role in Eradicating Gender-Based
Violence
Violence against women throughout the world continues to be an epidemic. Across the globe, one in three women experiences violence in her
lifetime, and it is estimated that, in most cases, such violence is committed
by a member of her family.10 While in the United States, like many developed countries, conditions for women have improved significantly in
recent decades, domestic violence continues to be far too pervasive. In the
United States, one in four women will be a victim of domestic violence
during her lifetime.11
Recently, women judges are emerging on the world stage as leaders in
the efforts to effectuate rule of law and the implementation of law, particularly as it relates to eradicating violence against women and providing
women and girls with access to justice. In 2008, the U.S. Department of
State began hosting women judges from around the world to discuss issues
of women’s access to justice and combating violence against women.12
There, judges and judicial actors from over twenty countries convened to
discuss issues of law and implementation relating to women and girls and
to share success stories and lessons learned.13 As a result of this forum,
the Avon Global Center for Women and Justice at Cornell Law School was
founded with the goal of continuing the dialogue while providing concrete
support to women judges across the globe through legal research and
clinical projects on issues related to gender-based violence.14
10. Gender Violence Facts, http://www.oneinthreewomen.com/index.cfm?action=
page&page=14 (last visited Dec. 27, 2010).
11. Domestic Violence Statistics, http://www.dvrc-or.org/domestic/violence/
resources/C61/ (last visited Dec. 27, 2010).
12. U.S. Department of State, Senior Roundtable of Women’s Justice, http://www.
state.gov/s/we/c25151.htm
13. Id.
14. Avon Global Center for Women and Justice at Cornell Law School, History of
Organization, and Purpose, http://www.lawschool.cornell.edu/womenandjustice/about
us/history.cfm (last visited Jan. 3, 2011).
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Often, such efforts include an examination of systemic issues of implementation. Women judges from around the world have taken active roles
in such pioneering work. For example, Chief Justice Georgina Wood, the
first female Chief Justice in the history of Ghana, is paying particular attention to the way the law impacts women and children. To that end, she is
seeking to build a specialized Family Justice Center that will identify and
address critical issues affecting women and children in the judicial process,
with a focus on how the court adjudicates cases relating to gender-based
violence.15 Judge Judith Kaye, former Chief Justice of New York, examined
issues of domestic violence in her role as Chief Justice, and took an innovative and thoughtful approach to the adjudication of these cases. Judge Kaye
challenged others to think about the appropriate role of the courts in
domestic violence cases, noting that domestic violence cases differed from
other crimes.16 If the courts are to have impact in the adjudication of such
cases, she notes, it is important to take an integrated and active problemsolving approach.17 Justice Elena Inés Highton de Nolasco, Vice President
of the Supreme Court of Argentina, created the first Domestic Violence
Office of the Supreme Court of Argentina (Oficina de Violencia Doméstica,
or “OVD”).18 The OVD focuses exclusively on issues of domestic violence
and utilizes an interdisciplinary team of legal, medical, and other professionals in seeking to provide access to justice to victims of domestic
violence.19
Women judges have also played critical roles in shaping international
law relating to gender-based violence through their participation on international tribunals. Judge Florence Mumba of the High Court of Zambia
has served on both domestic courts and international tribunals such as the
International Criminal Tribunal for the former Yugoslavia, the International Tribunal for Rwanda, and currently, the Extraordinary Chambers for
the Courts of Cambodia.20 Her efforts were instrumental in the classification of rape and other gender based crimes as crimes against humanity or
war crimes. In the international arena, significant work is taking place to
share learning and experience across nations. For example, the Honorable
Ann Claire Williams, Unites States Circuit Judge for the U.S. Court of
Appeals for the Seventh Circuit, is identifying best practices and, where
15. G.D. Zaney, African-American Delegation Calls on Chief Justice, PEACE FM ONLINE,
June 8, 2010, http://news.peacefmonline.com/news/201006/45694.php.
16. See generally Judith S. Kaye & Susan K. Knipps, “Judicial Responses to Domestic
Violence: The Case for a Problem Solving Approach,” 27 W. ST. U. L. REV. 1
(1999– 2000).
17. Id., at 13.
18. Avon Global Center for Women and Justice at Cornell Law School, Gender Justice in the Argentine Context: Justice Highton de Nolasco Shares her Views, http://www.
lawschool.cornell.edu/womenandjustice/features/details.cfm?id=169585 (last visited
Jan. 27, 2011).
19. Id.
20. Avon Global Center for Women and Justice at Cornell Law School, Justice Florence Mumba Reflects on Women’s Rights and Gender Justice, http://www.lawschool.
cornell.edu/womenandjustice/features/details.cfm?id=171244 (last visited Jan. 3,
2011).
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applicable, sharing them with domestic and international judges. Judge
Williams has spent over a decade working closely with the various judiciaries throughout Africa to assist in their own development of judicial training
and advocacy.21 In 2007, with assistance from Lawyers Without Borders,
she taught Kenya’s first Women’s Trial Advocacy Program for lawyers representing victims of domestic violence and continues to work in partnership with judiciaries across the world on the rule of law and issues of
gender equality.22
Furthermore, under the leadership of women judges, associations and
centers are emerging to support such reform. One such organization, the
International Association of Women Judges, serves as a forum through
which women judges can convene and share best practices across
nations.23 Founded in 1991, the association now boasts over four thousand women judges representing over ninety countries.24 In the United
States, new centers are emerging that seek to focus on the complex and
integrated issues relating to domestic violence. One such center is the
recently launched Diane Halle Center for Family Justice at the Arizona
State University Sandra Day O’Connor College of Law.25 The Center seeks
to take a holistic and interdisciplinary approach to domestic violence.26
Furthermore, Virtue Foundation, an international non-governmental
organization that focuses on sustainable development through healthcare,
education, and empowerment initiatives, partners with women judges on
projects throughout the world as their guiding principles include investing
in local women leaders as important change agents.27 Additionally, in recognition of the specific role that women judges can play toward improving
the rule of law and furthering sustainable development goals, Virtue Foundation has recently launched the Women Judges in the Pipeline Initiative to
create and increase opportunities for women to become judges in judiciaries across the globe.28
Conclusion
Women have always played a critical role in the functioning of societies. More recently, however, the public, private, and non-profit sectors
21. Avon Global Center for Women and Justice at Cornell Law School, Hon. Ann
Claire Williams, http://www.lawschool.cornell.edu/womenandjustice/aboutus/whowe
are/steering/williams.cfm (last visited Jan. 3, 2011).
22. See id.
23. International Association of Women Judges, http://www.iawj.org/ (last visited
Jan. 4, 2011).
24. Id.
25. “O’Connor House Announces New Diane Halle Center for Family Justice,” PR
NEWSWIRE, Mar. 9, 2010, available at http://www.prnewswire.com/news-releases/oconnor-house-announces-new-diane-halle-center-for-family-justice-87135327.html.
26. See id.
27. About the Foundation, http://www.virtuefoundation.org/cms/front_content.
php?idcat=84 (last visited Jan. 25, 2011).
28. Virtue Foundation, Women Judges in the Pipeline Initiative, in PRESS KIT (2011),
available at http://www.virtuefoundation.org/cms/upload/pdf/media/Virtue_Foundation_PressKit.pdf.
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have recognized women’s contributions and potential as engines of sustainable development and growth. As a result, investing in half the world’s
population is viewed not only as the right thing to do, but the smart thing
to do. Such investments, however, will not achieve their highest yield if
women and girls do not have adequate access to justice and basic human
rights, including a life free from violence. As a result, rule of law, including
access to an impartial judiciary and the implementation and enforcement
of laws, particularly as they relate to gender equity, will be essential in this
endeavor. The emergence of women judges on the world stage, their contribution to the creation of impartial judiciaries, and their interest and ability to impact the implementation and enforcement of laws affecting women
and girls will serve as a necessary and critical accelerator of such efforts.

The First Female Arbitrator in Saudi Arabia
Kluwer Arbitration Blog
August 29, 2016
Mulhim Hamad Almulhim (Penn State Law)
Please refer tot his post as: Mulhim Hamad Almulhim, 'The First Female Arbitrator in Saudi Arabia',
Kluwer Arbitration Blog, August 29 2016,
http://kluwerarbitrationblog.com/2016/08/29/the-ﬁrst-female-arbitrator-in-saudi-arabia/

Introduction
Saudi Arabia has changed dramatically in the past two decades, and many of those changes have
potentially positive implications for international arbitration. As a crucial starting point, the Saudi
government has focused intense attention and devoted vast resources to diversify the country’s
economy, most interestingly by investing billions of dollars to develop the education and professional
skills of its people. For example, in 2005, the government launched the Custodian of the Two Holy
Mosques scholarship program, which has given SR 20 billion in scholarships to thousands of promising
young students to support their college education. The government hopes to reap the beneﬁts of this
investment in the years to come when students return to the Kingdom and start or join businesses,
helping to build their country’s economy. This kind of investment ideally is self-perpetuating; it plants
seeds and creates beginnings that have no end.
Signiﬁcantly, the Saudi government’s investment in education supports both men and women by
giving them an opportunity to participate in many diﬀerent professional ﬁelds. For example, 93,248
men and 91,874 women were earning degrees in higher education in 2015, according to the Saudi
General Authority for Statistics (GAS). These degrees include students enrolled in graduate schools,
undergraduate bachelor programs, and pre-college degree programs. Of this count, 75,387 women
and 58,446 men earned a bachelor’s degree.
Developments in the ﬁeld of legal arbitration in Saudi Arabia
In addition to supporting education and economic reforms, Saudi Arabia has also taken measures to
develop the practice of arbitration for business disputes. The aim of these eﬀorts is to enhance its
economy by promoting investors trust and providing an opportunity for foreign and local investors to
beneﬁt from the use of arbitration as an alternative in dispute resolution. The enactment of the new
Saudi Arbitration Law in 2012 was one of the most important developments. The 2012 law aims to
correct certain deﬁcits found in the old Arbitration Law (1983).
Another crucial step in developing arbitration is the establishment of the Saudi Center for Commercial
Arbitration (SCCA) in 2014. Recently, the SCCA launched a website , which provides information about
its rules, processes, and fees. This is a promising start to providing eﬀective dispute resolution for
investors.
Although some areas in the new Arbitration Law (2012) still require further development and certain
vacuums remain to be ﬁlled in, one important omission in the new arbitration law is that it does not
specify any gender for arbitrators. Until this article about the appointment of a Saudi woman as an
arbitrator, the lack of women in arbitration in Saudi Arabia has been an issue of concern and (as
described below) legal debate.

The global issue of underrepresentation of women in arbitration
As is already well-known to readers of this blog, the issue of the underrepresentation of female
arbitrators is a global concern. According to statistics published by the Arbitration Institute of the
Stockholm Chamber of Commerce (SCC) in 2015, out of 279 appointments of arbitrators, only 39 were
women. This ﬁgure is broken down as follows: of 101 arbitrators appointed by the SCC, 26.7% were
women; of 168 arbitrators appointed by parties, 6.5% were women; and out of 10 co-arbitrators
appointed, 10% were women. Therefore, on May, 2016, the SCC began an initiative that aims to
improve the participation and representation of women in arbitration.
These statistics at the SCC are representative of larger patterns in international arbitration, according
to statistics collected by Lucy Greenwood and Mark Baker in their excellent article titled “Getting a
Better Balance on International Arbitration Tribunals” (Jrnl of London Ct of Int’l. Arb.). To redress the
international deﬁcit of women sitting as arbitrators, a number of initiatives have been launched,
including most importantly ArbitralWomen, a group that promotes professional opportunities for
women arbitrators, and more recently The Pledge, an initiative “committed to improving the proﬁle
and representation of women in arbitration.” Now, a new Saudi court case also contributes to the
potential for more female arbitrators.
No legal restrictions on the gender of arbitrators in Saudi Arabia
As already noted above, the New Saudi Arbitration Law (2012) does not stipulate any gender
requirements for arbitrators, nor does it contain any language that prohibits a woman from serving as
an arbitrator. It is an abstract law that applies to both men and women. The Saudi Arbitration Law
requires only (according to Article 14), that an arbitrator must: 1) be legally competent, 2) be of good
conduct and behavior and 3) hold a degree in Islamic or legal studies. Also, if the arbitral tribunal is
composed of more than one arbitrator, then the third condition is considered met if the Chairman
holds the speciﬁed degree. The point, then, is that the Saudi Arbitration Law contains abstract rules
that apply to both genders without discrimination.
Notwithstanding the neutrality of Saudi arbitration law, several legal scholars have assumed or
speculated that women are prohibited from being arbitrators or that awards rendered by tribunals
that included women would be subject to annulment or refused enforcement.
For example, in his book titled “Shari’a Law in Commercial and Banking Arbitration: Law and Practice
in Saudi Arabia” (2016), one such scholar, Abdulrahman Yahya Baamir, states that: “In accordance
with Shari’a ruling, women cannot be appointed as judges or arbitrators. This is not a matter for
discussion in Saudi Arabia.”
Another commentator, Cyril Chern, in his works “Chern on Dispute Boards” (2008) and “The Law of
Construction Disputes” (2013) concludes: “It should also be taken into consideration that Saudi
Arbitration Law does not allow non-Muslims to act as arbitrators in domestic arbitrations or even
international ones. Neither does it allow women to act as arbitrators.”
The appointment of the ﬁrst woman arbitrator in a new groundbreaking case demonstrates that these
predictions do not accurately reﬂect how Saudi courts will apply Saudi arbitration law.
The First Female Arbitrator in Saudi Arabia
A new era in the history of Saudi women was marked on May 10, 2016, when the Saudi administrative
Court of Appeal in Dammam approved the appointment (or more precisely, did not object to it) of the
ﬁrst Saudi female arbitrator in the ﬁeld of commercial disputes. This groundbreaking woman is Ms.
Shaima Aljubran.

The Case
In 2015, the plaintiﬀ (Mr. X) ﬁled a suit requesting that the court require the defendant (Mr. Y) to
begin the arbitration process to solve a commercial dispute that had arisen between the two parties.
Article 15 (2) of the Saudi Arbitration Law states that if parties do not agree on the process of
appointing arbitrators, or if the process of appointing the arbitrators is violated by either party, or if
the parties do not agree on an issue about which they are required to agree, then an designated court
(in this case, the administrative Court of Appeal in Dammam) has the authority to perform the
required action—if one of the parties so requests. Therefore, the administrative Court of Appeal in
Dammam accepted the suit, given its power of review according to Article 15 of the Saudi Arbitration
Law. The Court set a hearing date for the two parties to appoint arbitrators. On the appointed day, the
claimant appointed its arbitrator, and the respondent appointed Ms. Shaima Aljubran. However, the
two appointed arbitrators did not agree on the chairman of the arbitral tribunal; therefore, it was
written to many arbitrators after which the two parties agreed on the chairman.
The administrative Court of Appeal conﬁrmed and approved the formation of the arbitral tribunal as
described above, and consequently, it found that the case was ended.
Note that Saudi Arbitration Law, in Article 15 (4), states that the decision by the designated court (in
this case, the administrative Court of Appeal in Dammam) about the appointment of an arbitrator, in
accordance with Article 15 (1), (2) is ﬁnal and not subject to appeal.
The ﬁnality of this decision does not preclude the possibility that challenges might arise in the future
in other cases. First, while this decision is ﬁnal, it is not binding to other courts. Second, as the ﬁrst
case to deal directly with the issue of female arbitrators, it might be too much to assume that all
future cases will take a similar approach. Finally, there is also a question of whether any objection
might be raised at the enforcement stage.
Jurisdiction over disputes about the procedure of appointing arbitrators
The designated court has jurisdiction over the procedure for appointing arbitrators according to Article
15 (2), which states:
If the parties of the arbitration do not agree on the procedures of choosing the arbitrators,
or one [of] the parties violated them, or the appointed arbitrators do not agree on some
matter where agreement is required, or if the other fails to perform what is entrusted to
him in this regard, the competent court undertakes—at the request of [that party] who is
concerned about acceleration—to do the procedure, or the required work, unless it is
[otherwise] provided in the agreement for how to complete this procedure or work.
Because the Saudi legislature expected that disagreements may sometimes arise regarding the
choice of arbitrators, Article 15 of the Saudi Arbitration Law stipulates measures that vest the
designated court with the power to choose an arbitrator. Article 15 (1) of the Arbitration Law states
that if the parties cannot agree on an arbitrator, the designated court is in charge of selecting such
arbitrator. Article 15 (1) also deﬁnes the process of appointing the chairman of the arbitral tribunal if
the two party-appointed arbitrators do not agree on the choice of the chairperson.
Again, Saudi Arbitration Law states, in Article 15 (4), that a decision made by the designated court
regarding the choice of an arbitrator, in accordance with Article 15 (1), (2) is ﬁnal and not subject
to appeal.

Conclusion
There has been considerable debate over the years about whether women could serve as arbitrators
in Saudi Arabia, as well as questions about the potential for challenges to arbitral awards on which a
woman sat on the tribunal. This above analysis, through its discussion of Saudi Arbitration Law and
provision of a case study as background information and evidence, demonstrates that there is no
clear basis in Saudi law that prevents women from being arbitrators and that at least one court
expressly approves of such appointment.
While this remarkable case shows that the path for woman to participate in arbitration is not blocked
by any legal hurdles, time will tell whether parties will commit to appointing female arbitrators,
particularly given the possibility that another court might reach a diﬀerent conclusion. The author,
however, hopes that in the years to come many more determined, qualiﬁed, and committed female
arbitrators will be appointed to arbitrations in Saudi Arabia and involving Saudi parties, a result that
will build and realize the investment of the Saudi Government in education for Saudi women.
* The author is a certiﬁed arbitrator in Saudi Arabia, and a member of Arbitrator Intelligence. He
received an SJD degree in Saudi M&A Law from Penn State Law, and is also a graduate of the Penn
State Law LLM Program, where this year two of the three LLM students from Saudi Arabia are women.

Barriers to entry—the lack of diversity in
international arbitration
July 15, 2015 By Guest Blogger 2 Comments

Continuing our series on issues the arbitration community are facing, Julianne Hughes-Jennett,
partner, and Rashida Abdulai, senior associate, at Hogan Lovells’ international arbitration and
litigation practices, discuss the lack of diversity, in all its forms, in the field of international
arbitration, and offer some potential solutions.
It is readily acknowledged by arbitrators, arbitration practitioners and the users of arbitration
alike that women are heavily underrepresented at the senior levels in international arbitration.
The facts make this conclusion difficult to deny: according to the latest statistics published by the
London Court of Arbitration (LCIA) (see the LCIA Registrar’s Report 2013), which is one of the
few international arbitration institutions that provide gender-disaggregated data, only 11.5% of
the arbitrators appointed in LCIA arbitrations in 2013 were female. There is similarly a lack of
ethnic diversity in international arbitration: despite 32.3% of the parties to the International
Chamber of Commerce (ICC) arbitration in 2013 being from Africa, Asia and the Pacific, less
than 15% of the arbitrators appointed in 2013 were from these geographical regions (see the
2013 Statistical Report (August 2014), ICC International Court of Arbitration Bulletin, Vol 25,
No 1.This is despite the fact that the use of international arbitration is set to increase with the
continued expansion of international trade and investment, the balance of which is inexorably
tipping geographically eastwards and southwards. Given its international nature and global
reach, there is a genuine need for diverse arbitrators with the different perspectives, experiences
and backgrounds as the ever more diverse users of the system.
These imbalances in the field of international arbitration formed the theme of Hogan Lovells’
inaugural ‘International Arbitration Salon’, held at its London office in March 2015 in
celebration of International Women’s Day. The term ‘salon’ is used to describe an intellectual
discussion inspired by the host of the gathering. Here, the keynote address was given by
Jacomijn van Haersolte-van Hof, Director-General of the LCIA and was attended by a diverse
range of private practitioners, arbitrators and in-house counsel hailing from jurisdictions across
the globe, including the UK, the Netherlands, the US, Uganda and Nigeria. The lively and frank

discussion which ensued centred on the importance of diversity at all levels in international
arbitration.
The problem
From a UK perspective, the under representation of women and Black, Asian and ethnic minority
lawyers in the senior levels of the legal sector is not new. A combination of factors, said to
include financial barriers, social class, lack of flexibility, a culture of exclusivity and
unconscious bias (for example, see the Legal Services Board report, Barriers to the legal
profession by Rosaline Sullivan, July 2010), have led to a dearth of diversity in these higher
echelons of the profession. Speaking about the judiciary in the UK, Lord Neuburger, president of
the Supreme Court, recently remarked that a combination of recruitment from the Bar and a lack
of strategy has resulted in a judiciary that is ‘male, white, educated at public school, and from the
upper middle and middle classes.’ (see the Law Society Gazette’s article, ‘Neuberger floats
career judiciary to boost diversity’ by Catherine Baksi, London, 17 September 2014, 4.)
A similar outcome is evident in international arbitration.
As identified at Hogan Lovells’ ‘salon’, a particular challenge to diversity in international
arbitration stems from the small pool of regularly-appointed arbitrators and the barriers (actual or
perceived) to entry this creates for those outside of that group. According to Chambers &
Partners, of the 35 ‘Most in Demand Arbitrators’ globally in 2015, just 2 are female and, of the
33 males, the vast majority are White European.
It has been argued that the arbitrator appointment process, which is predominantly managed by
the parties and the international arbitral institutions, is responsible for this outcome. The parties’
freedom to select any individual for appointment as arbitrator is relatively unfettered, but time
and again, the evidence suggests that repeat players are favoured. The LCIA Registrar’s Report
2013 indicates that throughout 2013, only 16.5% of appointments were made to candidates who
had not previously been appointed in LCIA arbitrations.
Some are attempting to buck this reinforcement of the status quo: the LCIA actively pushes for
the appointment of female arbitrators in its cases. According to the latest LCIA Registrar’s
Report 2013, 19.8% of the 162 appointees selected by the LCIA Court were female, as opposed
to just 6.9% of the 160 appointees selected by the parties. Similarly in 2013, the LCIA was more
likely to appoint a non-UK national as arbitrator than the parties themselves. However, the rules
of the vast majority of ‘major arbitral institutions are silent on diversity’.
Another problem is lack of exposure. In their discussion, Getting a Better Balance on
International Arbitration Tribunals, Greenwood and Baker cite a ‘lack of visibility of potential
arbitrators’ (see Getting a Better Balance on International Arbitration Tribunals, p 659).
Because of the confidential nature of arbitration, there is a lack of transparency as to the
arbitrators themselves, and what experience they have. This leads to a cycle where those who are
known to have some experience are used repeatedly, and are rated among the best. It is difficult
for others to break into this cycle and gain exposure.

But isn’t it just a matter of time?
A common assumption made has been that improvements will naturally follow from an increase
in the presence of women and more ethnically-diverse practitioners at senior levels in
international arbitration. The diversity problem is not isolated to international arbitration, but the
legal profession in general. It is therefore argued that an increase in diversity in international
arbitration will follow as a result of the domino effect of increasing diversity in the legal
profession more widely, because the pool from which to choose arbitrators will be wider.
The problem with this argument is that there is no shortage of sufficiently qualified candidates
among the underrepresented groups.
Female partners lead some of the most successful private international arbitration practices in the
world and the lack of ethnic diversity is especially marked given that the landscape of
international arbitration is shifting. Parties from Africa and Asia-Pacific accounted for more than
30% of the LCIA’s new cases in 2013; a higher proportion of the total new cases than at any
other point in the last five years. Similarly, 32.3% of the parties to ICC arbitration in 2013 were
from Africa, Asia and the Pacific. In contrast, the prominence of European parties is decreasing.
Despite this, less than 3% of the arbitrators appointed in ICC arbitrations in 2013 were African
and less than 12% from Asia and the Pacific (see the 2013 Statistical Report (August 2014), ICC
International Court of Arbitration Bulletin, Vol 25, No 1)
There does not appear to be a correlation between the increased diversity of arbitration
practitioners or the parties using arbitration as a means of resolving disputes, and the diversity of
arbitrator appointees.
The solution?
Having identified the challenges, what can be done to ensure better representation of women and
the practitioners from different geographical and ethnic backgrounds at the top of the profession?
Party autonomy, including the parties’ right to select an arbitrator of their choice, is the
cornerstone of international arbitration. Any measure which would curtail this autonomy is
therefore undesirable. There are, however, measures that can be taken by the lawyers advising
these parties, the arbitral institutions and prospective arbitrators themselves to help to redress the
imbalance.
As has been mentioned, under the leadership of Jacomijn van Haersolte-van Hof and those
before her, the LCIA actively pushes for the appointment of female arbitrators in its cases.
Commendation is also due to the American Arbitration Association (AAA), which is the only
major arbitral institution that actively promotes diversity (seeGetting a Better Balance on
International Arbitration Tribunals, p 664) The AAA Diversity Committee is tasked with
‘promoting the inclusion of those individuals who historically have been excluded from
meaningful and active participation in the alternative dispute resolution field’. The chair of this
committee, Sasha Carobone, suggests arbitrators from underrepresented groups make effective
use of mentorship, pro bono (to gain experience) and networking (to increase exposure). When

advising clients, lawyers can also actively consider and suggest more diverse candidates for
appointment, and refrain from relying exclusively on the same small pool of existing appointees.
These are sound, practical steps that will go some way to redressing the imbalance, which, at the
same time, maintain the autonomy of the parties to select their preferred arbitrators.
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The Equal Representation in Arbitration Pledge: two comments on its scope of application*
by
John Gaffney**
The Equal Representation in Arbitration Pledge (Pledge) was announced in May 2016.1 It
commits its signatories, mainly comprised of law firms, arbitral institutions and individuals, to
improving the profile and representation of women in arbitration, including the appointment of
women as arbitrators on an equal opportunity basis.
Action on gender diversity is required. Women are underrepresented in international arbitration.
But diversity is not confined to gender. Diversity includes ethnicity, race, color, functional
diversity, culture, geography, political beliefs, age, religious beliefs, sexual orientation, and
socio-economic status. International arbitration has failed to achieve diversity in the fullest sense.
For example, while 32% of parties to International Chamber of Commerce (ICC) arbitration in
2013 were from Africa, Asia and the Pacific, less than 3% of arbitrators appointed in ICC
arbitrations that year were African and less than 12% from Asia and the Pacific.2 In 2015, there
were 221 Arab parties involved in ICC cases, but there were only 54 Arab arbitrator
appointments.3 As of June 2016, only 4% of ICSID cases were arbitrated by entirely non-AngloEuropean tribunals.4
The inclusion of individuals of varied racial, ethnic, gender, and social backgrounds in
international arbitration only ought to enhance the legitimacy of the system. There should be
sufficient diversity so that parties “view the tribunal as representing a cross section of the
business world” (or at least, a “cross section of an idealized business world that is modern,
creative and diverse”).5 A party from a diverse background appearing before a panel where at
least one member shares that background will be more likely to perceive that its arguments have
been received and considered.6 A more diverse panel of arbitrators will also provide a wider
range of perspectives and experiences that are often lacking among arbitrators who have had life
experiences that differ greatly from those of the parties.7
The lack of diversity in international arbitration and in the legal sector generally is not new. The
American Bar Association, for instance, has sought for some years to “eliminate bias and

enhance diversity” through “[p]romot[ing] full and equal participation in the Association, our
profession, and the justice system by all persons.”8
The Pledge thus does not go far enough in its coverage of a limited category of persons.
And yet, while the Pledge’s scope of application is too limited at present, it may potentially be
too wide in another respect. Its signatories promise, “where they have the power to do so… [to]
appoint a fair representation of female arbitrators.” It’s not clear from the Pledge whether this
duty extends to law firm signatories. If it does, it raises questions of how such firms are to
balance their duty to their clients and their commitments under the Pledge.
Parties want to select the most well-known, experienced arbitrators. They are interested in
winning their case—not changing the world.9 Outside counsel’s duty is to appoint an arbitrator in
the best interests of the client, not necessarily in the best interests of diversity. This is not to
suggest that the two are mutually exclusive. However, I suggest it is a role best reserved to the
Pledge’s arbitral institution signatories when performing their appointment role. As Emmanuel
Gaillard observed, “anecdotal evidence shows that institutions actively seek to appoint
newcomers and promote diversity. It is the parties who resist change.”10
Aside from the unique role that arbitral institution signatories can, and should, play in the
foregoing respect, all Pledge signatories should focus on implementing systematic and effective
use of mentorship, pro bono, tribunal secretary, and networking opportunities, in an effort to
achieve greater diversity. In addition, law firm signatories should actively suggest to clients more
diverse candidates for appointments in arbitration cases, and refrain from relying exclusively on
the same pool of usual appointees. These sound, practical steps will go some way to helping
ensure fair representation, by creating awareness on the part of non-signatory parties of a more
diverse pool of suitably-qualified arbitrators, whilst respecting their autonomy to make the final
decision as to whom they wish to appoint.
The Pledge is a laudable step in the journey toward increased diversity in arbitration. The next
step must be to expand the Pledge’s scope of application whilst ensuring it does not overreach.
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A Slim and Pristine Binder
Although clumsily expressed, Mitt Romney’s request that his staff bring him “whole binders full
of women” had a positive effect in counteracting the fact that all the cabinet applications he had
received were from men: two years into Mitt Romney’s term of gubernatorial office, 42 percent
of new appointments to positions in his cabinet were women. If the same approach were adopted
in making arbitral appointments, anyone who called for such a binder would find it slim and
pristine. Though data are scarce, certain sources indicate that only around 6 percent of
appointments to international arbitration tribunals are female arbitrators, and some statistics,
such as those relating to investment treaty arbitration tribunals, are distorted by the repeat
appointments of two female arbitrators. It is a simple fact: international arbitration tribunals do
not reflect the diversity of individuals in any real-world business demographic, and they look
increasingly anachronistic in the modern world.
The challenge—which the international arbitration community has been reluctant to confront—is
modernizing a dispute resolution mechanism that is itself a creature of modern times.
International arbitration in its present form grew up as a very exclusive club. A small handful of
individuals largely pioneered the field and others were lucky to receive appointments without
having to show any previous experience or credentials. William Tetley QC recounts that in 1982,
he was approached by two acquaintances to act as a chair of an ICC arbitration tribunal. He
“rushed to the McGill Law Library to ask what the ICC was.” He “got the Rules, read them in
the taxi driving back and found them to be brief, concise and the epitome of common sense.” His
appointment as chair of a major international arbitration tribunal was confirmed.
The situation is very different today, as international arbitration has expanded dramatically, with
all major commercial arbitration institutions reporting significant increases in their case loads in
the last decade. Yet the pool of available arbitrators remains small and exclusive, and the process
of appointing arbitrators remains almost as amateurish as it was in 1982. Often the process is as
simple as writing a list of names that spring to mind when considering who to appoint. Yet tools
that may make this process more scientific are under consideration, particularly the proposed
International Arbitrator Information Project, recently conceived by Professor Catherine Rogers.
This would primarily be a research project with the aim of collecting and providing parties with
easy electronic access to critical information for making informed decisions in the arbitrator

selection process. If adopted by the arbitration community, this project could play a key role in
providing access to lesser-known and more diverse arbitrator candidates.

It’s the Last Thing on Anyone’s Mind
Diversity in arbitrator selection is, as one practitioner recently put it, “the last thing on anyone’s
mind” when they are looking for an arbitrator. It is a factor of the short-term nature of most
appointments that previous legal/industry experience, language, cultural background, reputation
among other arbitration practitioners, and legal qualifications will all be considered and
discussed, whereas gender will not. Yet gender diversity should be taken into account,
particularly given that there is strong empirical support for the notion that diverse groups
produce better outcomes.
There are numerous studies showing that gender-balanced leadership improves corporate
governance, lessens unnecessary risk-taking, and reduces so-called “groupthink.” A McKinsey
study reviewed 101 companies that published the composition of their governing bodies and
found that companies with three or more women in senior management functions scored more
highly for each organizational criterion (such as motivation, leadership, work environment) than
companies with no women in senior positions. McKinsey then conducted a further study into the
89 European-listed companies with the highest level of gender diversity in top management
posts. All 89 companies had stock market capitalizations of over €150 million. The study
concluded that there was “no doubt” that these highly gender-diverse companies outperformed
their sector in terms of return on equity and stock price growth over the period 2005–07.
McKinsey of course acknowledged that the studies did not show a causal link between diversity
and performance but did conclude that the studies, which were statistically significant, showed
that companies with a higher proportion of women on the management committees were also the
companies that performed best. It is clear, therefore, that diversity does not deserve to be the
“last thing” on arbitration practitioners’ minds when selecting an arbitral tribunal.
There are two circumstances that result in the absence of women on international arbitration
tribunals: (1) a lack of women at the senior end of the profession and (2) implicit bias in the
minds of appointers, which prevents female appointments. The former is often termed “pipeline
leak,” while the latter is practically a pipeline plug. This second issue, although it impacts far
fewer women, may well prove to be more difficult to address.

Patching the Leaks
Almost 65 percent of graduate legal trainees at entry level in the U.K. are women, according to a
2010 survey by the Law Society, and around 50 percent of law students in the United States are
women. However, only around 20–30 percent of partners in law firms are women, and only 11
percent of partners in international arbitration teams are women (calculated by identifying the
number of women on the top 10 arbitration teams in the world, according to Global Arbitration
Review). This attrition is known as “pipeline leak” and is usually attributed to various factors,
including office climate, difficulties in managing dual careers, lack of female role models and
mentors, and lack of flexible work options and attitudes to flexible working. Law firms have
sought to address the issue of pipeline leak in recent years. Developments in information

technology, in particular, have meant that flexible working is a genuine option; it has become
less stigmatized, and it is much less likely to involve the flexible worker stepping off the
partnership track. There can be some confidence that the situation will improve in due course—
but will it improve sufficiently, or sufficiently soon enough to make a real difference? The reality
somewhat dampens this optimism. According to 2006 projections from the Women’s Bar
Association of the District of Columbia, if women continue making partner at the same rate as in
2006, women will not achieve parity with men until 2115.

The Pipeline Plug
The blockage that faces many women seeking arbitral appointments, if they make it through the
pipeline, is perhaps even more concerning than pipeline leak. This “pipeline plug” arises because
of biases against appointing female arbitrators. These biases are particularly insidious because
those making appointments are genuinely not aware that they have them.
There are many studies that demonstrate the presence of implicit bias. In one notable study,
resumés and journal articles were rated lower by male and female reviewers when they were told
the author was a woman. Another study of postdoctoral fellowships awarded showed that female
awardees needed substantially more publications to achieve the same rating as male awardees. In
evaluating the qualifications of men and women assistant professors, reviewers were four times
more likely to ask for supporting evidence about the woman, such as a chance to see her teach or
proof that she had won her grants on her own, than they were for the man. However, when
academic papers are blind peer reviewed, the number of papers written by women that are
accepted for publication goes up significantly. Given the disconnect between the percentage of
women partners in international arbitration practices (around 10–15 percent) and the percentage
of women being appointed to international arbitration tribunals (around 5–6 percent), it is
possible that similar biases are at play in the field of international arbitration.

Unblocking the Pipeline
Eliminating a bias that the vast majority of those appointing arbitrators do not even know they
have is a major challenge, but it is one that should be confronted. The notion of unconscious bias
needs to be discussed, accepted, and addressed in the international arbitration community and,
increasingly, there is greater awareness of this issue. Ultimately, change will come down to an
individual taking personal responsibility for giving due consideration to a diverse slate of
candidates on every occasion that an arbitrator is appointed. Such personal responsibility
requires an awareness of the external and internal influences that may steer the individual
towards appointing a stereotypical arbitrator. It also requires an ability to resist those influences.
While initiatives such as the CPR Task Force on Diversity and the ongoing efforts of Arbitral
Women are to be welcomed, the issue is very much a personal one, and it requires everyone who
is in a position to appoint an arbitrator, regardless of the gender of that person, to understand and
accept the implicit biases that may operate to influence their decision making.
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Why Bringing

DIVERSITY

to ADR Is a Necessity
By David H. Burt and Laura A. Kaster

The dramatic absence of diversity in the
neutrals selected for alternative dispute
resolution (ADR) proceedings has flown
under the radar. The International Institute for Conflict Prevention and Resolution (CPR) recently developed its 2013
Diversity Commitment as one way to
address this problem. By adopting this
readily usable tool, corporations, organizations and their counsel can demonstrate their commitment to diversity
in their selection of mediators and arbitrators. CPR hopes that corporations’
adoption of the Diversity Commitment
will lead to a long-term paradigm shift.

ACC DOCKET

The lack of diversity in
the demographics of
the neutrals selected
in alternative dispute
resolution (ADR)
proceedings is a serious
issue. Neutrals in both
arbitration and mediation
serve a role that is often
a substitute for (and
sometimes annexed to) the
judicial process. Therefore,
it becomes an issue of
fairness that the decisionmakers or facilitators should
be representative of the
individuals, institutions and
communities that come
before them. ADR providers
need to continue to recruit
women and minorities
to their panels. Neutrals
need to distinguish their
profiles so they can be
identified by their gender,
race or other significant
demographic, and law firms
should communicate to their
associates and partners
that they value service as
mediators and arbitrators.
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WHY BRINGING DIVERSITY TO ADR IS A NECESSITY

It is a known fact that cognitive diversity in groups improves
decision-making and prediction.
Indeed, differences in approach
and points of view improve group
decisions more than the capacity of
the individuals who contribute to
those decisions because of the ability
to bring in different perspectives,
interpretations, problem-solving
approaches and decision models.
The wisdom of crowds is derived
from variation in points of view.1
Both race and gender are proxies for
differences in viewpoint, experience
and approach.2 Diversity contributes
a practical and important improvement to decision-making.
Significantly, neutrals in both arbitration and mediation serve a role that
is often a substitute for (and sometimes annexed to) the judicial process.
Therefore, it becomes an issue of
fairness, public justice and public acceptance that the decision-makers or
facilitators of private dispute resolution processes are representative of
the individuals, institutions and communities that come before them.
There is wide public support for
diversity in the judiciary, and there
has been attention paid to the slow
pace of improvement. The Brennan
Center for Justice published a report
on diversity in the judiciary in 2010,
noting that, today, white males are
overrepresented on state appellate
benches by a margin of nearly two
to one. Almost every other demographic group is underrepresented
when compared to their share of the
nation’s population. There is also evidence that the number of black male
judges is actually decreasing. (One
study found that there were proportionately fewer black male state appellate judges in 1999 than there were
in 1985.) There are still fewer female
judges than male, despite the fact that
the majority of today’s law students
are female, as are approximately half
of all recent law degree recipients.3
42

The ADR field is far less diverse
and representative of our world. The
first woman United States Supreme
Court Justice, Sandra Day O’Connor,
was appointed in 1981. Currently,
there are three women Supreme
Court justices, and two of the nine
justices are people of color. Justice
Sonia Sotomayor is the third person
of color and the fourth woman appointed to serve on the US Supreme
Court in its 223-year history. Nearly
30 percent of state court judges are
women. Although there can be no
dispute that these numbers need to be
improved, they are vastly better than
those that reflect the reality of ADR.
In today’s multinational corporate
world, the lack of diversity in ADR
is palpable. Statistical information
showing that women and minorities
are not frequently appointed in ADR
may be surprising to global corporations that have long ago accepted
that diverse groups make better decisions. Many in-house counsel are
inclusive in their business and hiring
practices, but while diversity mandates for hiring outside law firms are
commonplace, corporations often
leave the choice and selection of
neutrals to outside counsel, without
considering or imposing diversity
requirements. It is time to focus on
how to correct this lapse.
The appointment of women and
minorities in ADR proceedings is
dramatically lower than the appointment of women and minorities in the

judiciary. Although, for well over a
decade, women have comprised 50
percent or more of graduating law
school classes, in commercial arbitration, women were selected as neutrals,
at best, in six percent of commercial
matters.4 The participation of racial
minorities is not statistically available
but is known to be far lower.
The appointment process may well
be the key to improving diversity
in the field of ADR. The Brennan
Center for Justice Report reported
that appointive systems for selection
of judges tend toward class-based
exclusivity or racial and gender
homogeneity. The method used to
select mediators and arbitrators also
involves the ultimate “appointment”
by outside lawyers and inside counsel, thus potentially perpetuating the
same homogeneity. In some respects,
a double screen may impede the appointments of diverse mediators and
arbitrators because ADR Providers
and the courts first place candidates
on the list. Then, outside lawyers and
inside counsel weigh in. What can be
done to promote change?
In 2006, CPR created a Task Force
on Diversity in Alternative Dispute
Resolution; its work to date has
demonstrated that the vast majority
of ADR neutrals candidates have not
been sufficiently diverse.5 The goal of
the group is to change the complexion and gender of private decisionmakers in arbitration and facilitators
in mediation. Information has been
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WHY BRINGING DIVERSITY TO ADR IS A NECESSITY

There are now a large
number of women who
have senior and significant
roles in the profession, and
who are also trained and
experienced in ADR. In
practice, there has not been
a commensurate increase
in appointment of women
and minorities as dispute
resolvers despite equal and,
in some circumstances,
better credentials.

gathered about whom parties consider to select as neutrals and who is
actually appointed. The results made
it clear that both people of color and
women are woefully underrepresented as the dispute resolvers in commercial arbitration and mediation.
Low participation rates cannot be
attributed to a “pipeline” issue, at
least with respect to women. Since
the 1970s, a large and increasing
percentage of women and minorities have made up law school classes,
had Supreme Court and Courts of
Appeals Clerkships, and become
partners in law firms and judges in
the state and federal courts. There
is diverse new talent in the ADR
pipeline. There are now a large number of women who have senior and
significant roles in the profession,
and who are also trained and experienced in ADR. In practice, there has
not been a commensurate increase in
appointment of women and minorities as dispute resolvers despite equal
and, in some circumstances, better
credentials.
This may be a problem of unconscious or implicit bias. The Brennan
Center report recommended that
judicial appointing bodies needed to
grapple fully with implicit bias:
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Recent research indicates that the task
of dismantling sex and race discrimination in the workplace is more complicated
than originally thought because the way we
discriminate is complicated. Principles of
psychology and sociology have enlightened us
as to what we actually do, rather than what
we think we are doing, want to do, or claim to
be doing. … Our stereotyping mechanism is
not easily turned off, even when we want to
pull the plug on it, as in the case of gender
biases. Merely voicing support for gender
equality is not transformative — our brain’s
deeply engrained habits do not respond on
cue. To exacerbate the situation, we often
labor under misleadingly optimistic notions
of our decision-making capacity that hide
these methodical mistakes. Therefore, we
need to become aware of our stereotyping
mechanism, be motivated to correct it, and
have sufficient control over our responses to
correct them.6

Earlier this year, the International
Mediation Institute conducted a
survey of in-house dispute resolution counsel to determine their views

about what criteria is important
regarding the selection of mediators
and arbitrators. Past experience with
arbitrators and mediators was seen
as vital to selection decisions.7 If past
experience is vital, how do we get
women and minorities appointed so
experience can be reported?
Everyone has a stake in taking steps
to improve the possibilities. First,
ADR providers need to continue to
recruit women and minorities to
their panels. Second, neutrals need to
distinguish their profiles so they can
be identified by their gender, race or
other significant demographic. Third,
law firms should communicate to
their associates and partners that they
value service as mediators and arbitrators. By taking this step, associates
and partners can gain the experience
that may lead them to consider a
career in ADR.
Whether the problem is the product
of implicit bias, inability to determine
who is qualified or lack of focus by
those who recommend and appoint
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neutrals, it deserves our attention. And
even if an effort to improve the supply
side should be undertaken, that effort
should not be permitted to postpone
or deflect the action that is currently
needed to improve the face of ADR
dispute resolvers.
The CPR Task Force on Diversity
is attacking the problem on multiple
fronts. One of the outcomes is its
2013 CPR Pledge. Under the caption
“Diversity Matters,” CPR has offered up
a new commitment and will publish all
signatories (members and nonmembers of CPR) who sign on. The CPR
Diversity Pledge provides that companies who adopt the pledge recognize
the value of diversity and inclusion
not only in their workforce but also in
providers of services, including mediation and arbitration. The CPR Pledge
includes the following:
Just as we see great value in diversity and inclusion among those who
represent our company, we see equal
value in diversity and inclusion among
those who mediate and arbitrate our
matters. Therefore, we actively support
the inclusion of diverse mediators and
arbitrators in matters to which our
company is a party.
To implement our commitment to
diversity and inclusion in the selection
of neutrals, we ask that our outside law
firms and counterparties include qualified diverse neutrals among any list of
mediators or arbitrators they propose
to us. Our company will do the same in
lists it provides.8
We must begin somewhere, and with
the commitment to change, to monitor
and to include, we may help to diversify
the face of ADR. ACC
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Will the pipeline leak be mended in 2017?
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by Mary Thomson
Barrister at St Philips Stone Chambers

It is probably fair to say that the majority of practising international arbitrators came
through the ranks as practising lawyers. The lack of gender balance on international
arbitration tribunals is often attributed to the “pipeline leak”, that there are insufficient
numbers of women at the top end of the legal profession. This should not be so: In
2015-16, of the UK students accepted to study law at undergraduate level in England
and Wales, 67.3% were female. Of those who qualified as solicitors on 31 July 2015,
61% were female. But by the time they reach partner level, the figure has dropped to
less than 20%. There is a large measure of consensus as to the reasons why that is the
case: office climate, difficulties managing dual careers, lack of female role models or
mentors, lack of flexible work options and attitudes to flexible working. At the
international arbitrator level, where the appointees are principally those who have
reached the top of their profession, numbers become even smaller. Here women face
difficulties in getting to the initial stage at which they may be considered for an arbitral
appointment.
Others have identified gender diversity as one of three international arbitration trends to
watch in 2017 (the other two being transparency and arbitrator ethics). 2016 has been
identified as the year that gender diversity became the main focus throughout the
international arbitration community.
As recorded in an earlier blog in May 2016, the Equal Representation in Arbitration
(ERA) Pledge (ERA Pledge), which aims to ensure that women with equivalent
capabilities are not passed over, officially launched in London. The ERA Pledge website
counts 1,609 signatories as at 19 December 2016, including many of the world’s largest
law firms and arbitral institutions, and are to be congratulated for the increased
awareness that they have brought to the diversity debate that the vast majority of
international arbitrators are still “male, pale and stale”.

In June 2016, I met a couple of pale, male arbitrators at the second International
Chamber of Commerce (ICC) Asia conference held in Hong Kong. They noted I was to
be a panellist the next day on a joint event between the ICC and ArbitralWomen on
Unconscious Bias in International Arbitration. One complained that he was increasingly
finding himself the only male in the tribunals on which he sat, and the other that, “we do
not need to do anything more than we are doing, fair representation is happening or will
come in time”. Both were clearly of the view that nothing more needs to be done about
gender diversity. However, what figures there are so far do not bear this out, and there
is an increasing recognition that the pace of change is unacceptable.
The excellent article by Lucy Greenwood and C. Mark Baker, entitled Is the balance
getting better? An update on the issue of gender diversity in international arbitration, is
to be commended. The problems with addressing the lack of diversity in international
arbitration have always been the lack of transparency in relation to the manner in which
arbitrators are appointed and the difficulty in identifying where, if anywhere,
responsibility for addressing the issue lies. The article cogently argues that
responsibility falls to the arbitral institutions to track and provide information about the
gender of the arbitrators in party and administered arbitrations. It must be unarguable
that institutions have a responsibility to record diversity information in relation to the
arbitrators appointed in cases which they administer. After all, only the institutions have
the tools to capture this information. They have a responsibility not only to do so, but to
make the information publicly available, so that this information can be monitored.
However, without such information, it is impossible to address this pressing issue. In
2015, when the article was written, it was spot on and it remains the case now.
In 2016, some arbitral institutions became more transparent on gender statistics, but
they remain in the minority. The ICC was one of the first major institutions to disclose
publicly that women made up only 10% of all appointments and confirmations in 2015,
and that the figure had increased to 20% up to September 2016. The London Court of
International Arbitration’s (LCIA’s) statistics are more encouraging. As reported in 2016,
women made up 16% of all appointments in 2015, the institute itself having selected
28.2% (compared to 6.9% put forward by the parties). The Stockholm Chamber of
Commerce (SCC) reports that in 2015, 13% of arbitrators appointed were women.
Statistics from the Chartered Institute of Arbitrators (CIArb) indicate that only 7% of the
222 arbitrators on their panel (my experience is that you have to reach Chartered
Arbitrator level to get on the panel) from which presidential appointments are made, are
women. There is room for improvement.
At the time of writing this blog in 2017, I still have trouble finding figures from some of
the other major institutions. For the joint ICC ArbitralWomen event on Unconscious
Bias, I researched arbitration institutions based in the Asia region on the proportion of
women arbitrators on their panels and the percentage of arbitrator appointments that
were women. After all, arbitration centres in Asia are growing in importance, as it is
generally accepted that there is an emerging shift of increasing numbers of international
arbitrations from established arbitration centres in Europe to Asia. Except for one (the
Singapore International Arbitration Centre (SIAC)), all the arbitration institutions in Asia

that I contacted did not even maintain statistics on gender. Consequently, figures
provided were only given on an informal basis The proportion of female arbitrators on
their panels ranged from 3.8% (Japan Commercial Arbitration Association (JCAA)) to
less than one third (China International Economic and Trade Arbitration Commission
(CIETAC)) and the figures for arbitrators appointed who were female ranged from 2%
(JCAA) to nearly a quarter (SIAC). The only institution that maintained and reported
statistics on their appointment of women also happens to be the institution with the
highest percentage of women appointed.
It is accepted that ultimate responsibility for meaningful change lies with those making
the appointments, namely the lawyers and their clients. They must acknowledge the
value of diversity in its own right and as an important factor influencing the quality of the
decision making process by others. But the arbitral institutions can blaze a trail and set
the example. Unfortunately, in 2016, there continued to be simply not enough
information from the arbitration institutions, and greater transparency is essential to
identify and take steps to fix the leaking pipe as we launch into 2017.

Women in Arbitration Are on the Rise
Kluwer Arbitration Blog
June 4, 2017
Victoria Pernt (Schoenherr)
Please refer tot his post as: Victoria Pernt, 'Women in Arbitration Are on the Rise', Kluwer Arbitration
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The numbers are in, and they are encouraging.
In the past decade, female arbitrator appointments have more than tripled.
Last year alone, arbitral institutions appointed a third more female arbitrators than the year before.
Driving this trend is the Equal Representation in Arbitration Pledge (the “Pledge”), a global initiative
addressing the gender imbalance in arbitration. Launched in May 2016, the Pledge quickly garnered
support. Over 1,800 signatories committed to promoting the fair representation of women in
international arbitration.
The Pledge has led to a considerable rise in female arbitrator appointments in a single year. According
to research published by Lucy Greenwood to mark the one-year anniversary of the Pledge (featured
by GAR), institutional appointments of female arbitrators increased by over a third, from about 12 %
in 2015 to about 17 % in 2016.
The success of the Pledge has so far rested on the shoulders of the arbitral institutions.
Four institutions revealed how they put their commitments to the Pledge into practice. At the “Not in
the Rules” seminar this May in Vienna, Stefano Azzali (Milan Chamber of Arbitration), Annette
Magnusson (Arbitration Institute of the Stockholm Chamber of Commerce), Manfred Heider (Vienna
International Arbitral Centre) and Francesca Mazza (Deutsche Institution für Schiedsgerichtsbarkeit,
the “DIS”) gave participants a glimpse behind the curtains of institutional arbitrator appointments.
The DIS, for example, has introduced an extra step in the appointment process in order to increase its
female arbitrator appointments to 30 %: whenever a shortlist of four to ﬁve candidates does not
include at least one woman, a separate shortlist is compiled only including female candidates. This
extra step ensures that the DIS proactively searches for equally suitable female arbitrators.
But let’s not pat ourselves on the back just yet. It is still a long way to parity.
While arbitral institutions may proactively appoint female arbitrators, they are often not involved in
the appointments. The ICC, for example, makes direct appointments in only 25 % of its cases.
Notably, the ICC Rules provide for the appointment of presiding arbitrators by the institution. Under
the DIS Rules, on the other hand, chairmen are appointed by the party-appointed arbitrators. This
leaves little room for the DIS to appoint arbitrators itself, and it does so in only 10 % of the cases.
Most arbitrator appointments are therefore made by the parties – and those lag far behind the
institutions in appointing women.
The reason may be that female arbitrators often lack visibility: Mirèze Philippe and Noor Dahim

observed that “[t]alented female practitioners in dispute resolution are numerous”, yet women do not
promote themselves in the same way men do. Ms Philippe notes that it is “everyone’s responsibility to
promote each other”, and recommends search services for female arbitrators such as those oﬀered
by ArbitralWomen and the Pledge.
Law ﬁrms should provide more opportunities for women internally. This solution to the lack of visibility
is put forward by White & Case partner Andrew de Lotbinière McDougall and attorney Fiona Candy,
who believe in the snowball eﬀect of good female counsel being appointed as arbitrators.
The Pledge also plays an important role in increasing the visibility of talented female lawyers: it
reminds them to promote themselves, and it calls upon organisations, law ﬁrms, and arbitral
institutions to actually oﬀer them opportunities to do so. After all, even the most suitable female
arbitrator candidate is unlikely to be appointed if unknown to the appointing party.
To truly achieve fair representation of women in arbitration, increasing their visibility is key. Only then
may the Pledge achieve its “ultimate goal of full parity”.
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Women Judges: Gendering Judging, Justifying Diversity
Dermot Feenan*
The under-representation of women in judicial office has led to calls
for greater female representation based on an argument that women
offer a different voice from that of men. This argument has largely
foundered, and a more recent rationale rests on the need for diversity
in the judiciary. However, the disadvantage experienced by women
applicants to judicial office is rooted in deeply entrenched structural
discrimination and exclusion, imbricated in the constitution of the
judge, judging, and judicial authority as male, masculine, white,
heterosexual, able-bodied, and class-privileged. Arguments for wider
representation in judicial office need to address more effectively how
the judge, judging, and judicial authority are constituted. A survey of
women holders of judicial office in Northern Ireland confirms this
exclusion. While few respondents in the survey support the concept of a
different voice, many identify distinctive approaches which can
potentially enrich notions of judging and judicial authority.
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INTRODUCTION
The under-representation of women in judicial office in many countries1 has
led to a range of rationales for their increased representation. These
rationales include equality of opportunity, representativeness, and, most
recently, the need for diversity. Some of these rationales are based on
broader arguments favouring, for instance, democratic legitimacy or
enhancement of public trust and confidence in the judiciary. It has also
been argued that women will improve justice by judging differently from
men, by bringing a different voice, perhaps even changing the position of
women in law more generally. There has been little attempt, however, to
work through the relationship between these arguments, some of which bear
different theoretical underpinnings.2 Similarly, there has been little academic
attempt systematically to survey the views of women judges about rationales
for reform of the system of appointments. Nonetheless, significant reforms
of the processes, procedures, and criteria for appointment have been
implemented in the United Kingdom and elsewhere. Most of these reforms
are based on equal opportunities measures. Few have engaged with the
structural or symbolic discriminations facing women. As the momentum
develops for diversity in judicial office nationally and at the international
level,3 it will become increasingly important to clarify the relationship
between these rationales, with particular reference to the experience of those
under-represented groups. This article notes, however, that these rationales
do not address the symbolic exclusion of women from traditional notions of
judging and judicial authority. These notions are based primarily on malecentred perspectives, norms, and images, which are linked to historic broader
structural exclusion of women from judicial office. The article argues, with
reference both to the existing literature and data from a small survey of
women judges in Northern Ireland, that this traditionally under-represented
group appears to offer additional understandings of the role of judging which
challenge traditional notions of judging and judicial authority. It is suggested
that such understandings, which emphasize the distinctiveness of
background and experience (contrapuntal to the assumed neutrality of
judging), can enhance the diversity rationale for more women (and indeed
other under-represented groups) being appointed to judicial office.
The article first outlines the rationales for more women judges, then
proceeds to identify how notions of judging and judicial authority exclude
1 U. Schultz and G. Shaw (eds.), Women in the World's Legal Professions (2003).
2 However, see K. Malleson, `Justifying Gender Equality on the Bench: Why
Difference Won't Do' (2003) 11 Feminist Legal Studies 1±24; K.R. Johnson and L.
Fuentes-Rohner, `A Principled Approach to the Quest for Racial Diversity in the
Judiciary' (2004±05) 10 Michigan J. of Race & Law 5±53.
3 K. Malleson and P.H. Russell (eds.), Appointing Judges in an Age of Judicial Power
(2006).
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women, before finally arguing, based on findings from the survey and related
literature, for an expanded diversity rationale.
RATIONALES FOR MORE WOMEN JUDGES
An early rationale for greater representation in the United States of America
was that women judges would `improve the legal status of women', a hope
that was not fully realized.4 Subsequently, a different argument emerged,
energized by Carol Gilligan's thesis that women bring an ethic of care to
issues of justice in contrast to the rights-based approach of men.5 One of the
better-known judicial views in support of this thesis came in 1990 with the
paper by Justice Bertha Wilson, of the Supreme Court of Canada, `Will
Women Judges Really Make a Difference?'6 While there has been some
rehabilitation of Gilligan's thesis,7 her approach has sustained heavy
criticism.8 Former Justice Sandra Day O'Connor of the US Supreme Court
regarded the very question of whether women would judge differently as
both `dangerous and unanswerable'.9 The key objections ± with which this
author agrees ± are that such an argument risks reifying certain `feminine'
ideals perceived as unique to women, and fails to account for significant
differences between women based, for example, on sexual orientation, class,
caste, and race. A further objection is that it does not account for the
constraints on women of legal professional socialization. Even those surveys
which attempt to detect difference, struggle, perhaps unsurprisingly, to
support the claim, and, indeed, some negate the assertion.10
4 B.B. Cook, `Will Women Judges Make a Difference in Women's Legal Rights? A
Prediction from Attitudes and Simulated Behaviour' in Women, Power and Political
Systems, ed. M.N. Rendel (1981) 216±39, at 217.
5 C. Gilligan, In a Different Voice (1982); C. Menkel-Meadow, `Portia in a Different
Voice: Speculations on a Woman's Lawyering Process' (1985) 1 Berkeley Women's
Law J. 39±63; L. Goldstein, Feminist Jurisprudence: The Difference Debate
(1992).
6 B. Wilson, `Will Women Judges Really Make a Difference?' (1990) 28 Osgoode
Hall Law J. 506±22.
7 E. Rackley, `From Arachne to Charlotte: An Imaginative Revisiting of Gilligan's In
a Different Voice' (2007) 13 William & Mary J. of Women and the Law 751±74.
8 B. Hamilton, `Criteria for Judicial Appointment and ``Merit''' (1999) 15 Queensland University of Technology Law Rev. 10±22; H. Sommerlad, `Can Women
Lawyer Differently? A Perspective from the UK' in Schultz and Shaw, op. cit., n. 1,
192±224; and Malleson, op. cit., n. 2.
9 S. Day O'Connor, `Portia's Progress' (1991) 66 New York University Law Rev.
1546±58, at 1557.
10 For a review of a number of surveys pre-2003, see, for example, chapters in Schultz
and Shaw, op. cit., n. 1. Examples of subsequent surveys ± finding differences
between men and women judges in some discrimination claims ± include: F.O.
Smith, `Gendered Justice: Do Male and Female Justices Rule Differently on
Questions of Gay Rights?' (2005) 57 Stanford Law Rev. 2087±134; J.L. Peresie,
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The debate on `different voice' has also tended to essentialize and decontextualize the law. It is essentialized in that it focuses on decisional
outcomes, and ignores other aspects of judging. Law is reduced to its
judgments. This is perhaps an easy failing for academic lawyers who are
trained in the forensic study of judgments, but it means comparatively little
to members of the public who are likely to assess a case and its adjudication
in terms of the fairness of the process and whether they `had their day in
court'.11 Quantitative methods which focus only on decisional outcomes,
without additional qualitative research, also ignore the women's voices
about which they sometimes purport to be concerned.12 Moreover, such
quantitative studies on decisional outcomes also typically fail to explore
critically how the concepts, pathways to, and practices of the judge are
constituted.13
There has, therefore, been a move in the United Kingdom and elsewhere
away from the `different voice' rationale to two related arguments. First, an
argument based on equality of opportunity. As Baroness Hale has argued,
`all properly qualified and suitable candidates should have a fair crack of the
whip and an equal chance of appointment, being considered impartially and
solely on their merits and not in some other way or for some other reason.'14
The second argument is that the judiciary should be reflective of society, not
drawn from a narrow demographic background. Certainly within England
and Wales the judge is traditionally a man from a narrow class and educational background of independent, fee-paying schools and Oxbridge.15 In
2004, 75 per cent of the judges in the Judicial Committee of the House of
Lords and in the Appeal and High Courts were drawn from such schools
(half of which were boarding schools), the highest percentage of any profession,16 and 81 per cent attended Oxford or Cambridge Universities. The
argument that the judiciary should instead be reflective of society has
occasionally been couched in terms of `democratic legitimacy',17 or

11

12
13
14
15
16
17

`Female Judges Matter: Gender and Collegial Decisionmaking in the Federal
Appellate Courts' (2004±2005) 114 Yale Law J. 1759±90.
See, for example, R. Moorhead, M. Sefton, and L. Scanlan, Just Satisfaction: What
Drives Public and Participant Satisfaction with Courts and Tribunals? Ministry of
Justice Research Series 5/08 (2008); T. Tyler, `What is Procedural Justice?: Criteria
Used by Citizens to Assess the Fairness of Legal Procedures' (1988) 22 Law &
Society Rev. 103±35.
See, for example, D.R. Songer, S. Davis, and S. Haire, `A Reappraisal of
Diversification in the Federal Courts: Gender Effects in the Court of Appeals'
(1994) 56 J. of Politics 425±39.
See, for example, S. Westergren, `Gender Effects in the Court of Appeals Revisited:
The Data Since 1994' (2003±2004) 92 Georgetown Law J. 689±708.
B. Hale, `Equality and the Judiciary: Why Should We Want More Women Judges?'
(2001) Public Law 489±504.
J.A.G. Griffiths, The Politics of the Judiciary (1997, 4th edn.).
Sutton Trust, Sutton Trust Briefing Note: The Educational Backgrounds of the UK's
Top Solicitors, Barristers and Judges (2005).
Hale, op. cit., n. 14.
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`strengthen[ing] the rule of law',18 though others see this as a component of
the equality ground.19 This rationale has often included subsidiary arguments
about increasing public confidence and trust in the judiciary,20 as there is
some evidence that lack of diversity in the judiciary undermines public
confidence in the judiciary, both on the grounds of gender21 and of
ethnicity.22
In the late 1990s in England and Wales, the need for greater numbers of
women, and minority ethnic groups, in the judiciary was conveyed through
the language of a `diverse judiciary'. This became a key rationale used by
the Lord Chancellor's Department,23 its replacement, the Department for
Constitutional Affairs in England and Wales,24 and Judicial Appointments
bodies across the respective jurisdictions of the United Kingdom.25 Indeed,
the promotion of diversity is now an express legislative duty for one of the
judicial appointments bodies in the United Kingdom,26 and is indirectly
reflected with reference to the duties of the other two bodies to appoint a
judiciary that is reflective27 or representative of the community.28 The

18
19
20
21
22

23
24

25

26
27
28

D. Pannick, Judges (1987) at 54.
Malleson, op. cit., n. 2.
P.H. Russell, `Conclusion' in Malleson and Russell, op. cit., n. 3, 420±35, at 434.
H. Genn, Paths to Justice: What People Do and Think About Going to Law (1999).
S. Shute, R. Hood. and F. Seemungal, A Fair Hearing?: Ethnic Minorities in the
Criminal Courts (2004). For similar findings in relation to tribunals, see H. Genn, B.
Lever, L. Gray, and N. Balmer, Tribunals for Diverse Users, DCA Research Series
1/06 (2006).
Lord Chancellor's Department, Judicial Appointments in England and Wales ± The
Appointment of Lawyers to the Professional Judiciary ± Equality of Opportunity and
Promoting Diversity (2001).
Department of Constitutional Affairs, Increasing Diversity in the Judiciary (CP 25/
04) (2004); Judicial Diversity Strategy, 17 May 2006; Judicial diversity strategy:
measures of success, July 2006. The Department was replaced by the Ministry of
Justice in 2007.
Judicial Appointments Board for Scotland; Judicial Appointments Commissioners
for England and Wales; and the Commissioner for Judicial Appointments for
Northern Ireland; and their respective replacements; the Judicial Appointments
Commission (England and Wales) and the Northern Ireland Judicial Appointments
Commission.
In England and Wales: Constitutional Reform Act 2005, s. 64(1) (subject to s. 63(2),
and s. 63(3)). The promotion of `equality and diversity' is one of the three duties of
the new Commission for Equality and Human Rights in Britain (Equality Act 2006).
In Northern Ireland: Justice (Northern Ireland) Act 2004, s. 3, amending s. 5(8),
Justice (Northern Ireland) Act 2002.
In Scotland, the Judicial Appointments Board for Scotland is required by virtue of
an executive mandate issued in 2001 by the Scottish Ministers to consider ways of
recruiting a judiciary which is as representative as possible of the communities in
which they serve. The Judicial Appointments Board for Scotland, Annual Report
2002±2003 (2003) at 3.
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language of diversity is now commonplace in recruitment, selection, and
retention policies within the workplace.29
Earlier arguments for diversity or diversification had occurred in
Canada30 and the United States,31 originally on the grounds of race.32
These arguments for diversity in the judiciary influenced substantial reform
of the processes, procedures, and criteria for judicial appointments in the
United Kingdom.33 And, yet, some critics remain to be convinced that these
reforms will be sufficient.34 Recent scholarship has sought to address the
structural discrimination35 and symbolic exclusion36 facing women in the
legal profession. It is argued that even if equal representation is achieved,
women may still be treated as `outsiders' within judicial office.37 The
following section provides some illustration of that symbolic exclusion.
MALE JUDGES, JUDGING, AND JUDICIAL AUTHORITY
Historically, the judge has been male. This is reflected in how the public
tends to think of the judge.38 The image of the male judge is reproduced and
reaffirmed through a variety of cultural channels; uncritical accounts of the
leading judges, the media, film, and portraiture. The persistent association of
29 A.M. Konrad et al., Handbook of Workplace Diversity (2005); European Commission, Directorate-General for Employment, Social Affairs and Equal Opportunities,
The Business Case for Diversity: Good Practices in the Workplace (2005).
30 Canadian Bar Association, Touchstones for Change: Equality, Diversity and
Accountability (1993).
31 T.G. Walker and D.J. Barrow, `The Diversification of the Federal Bench: Policy and
Process Ramifications' (1985) 47 J. of Politics 596±617.
32 B.L. Graham, `Toward an Understanding of Judicial Diversity in American Courts'
(2004±05) 10 Michigan J. of Race & Law 154±93, fn. 2.
33 The Constitutional Reform Act 2005, s. 64(1) requires the Judicial Appointments
Commission to `have regard to the need to encourage diversity in the range of
persons available for selection for appointments'. In Northern Ireland, the Justice
(Northern Ireland) Act 2004 s. 3 places a duty on the Northern Ireland Judicial
Appointments Commission to secure a judiciary which is reflective of the
community in Northern Ireland.
34 See, for example, C. Dyer, `First 10 high court judges under new diversity rules'
Guardian, 28 January 2008, at 1. See, also, M. Thornton, `EEO in a Neo-Liberal
Climate' (2001) 6 J. of Interdisciplinary Gender Studies 77±104; D. Ben-Galim, M.
Campbell, and J. Lewis, `Equality and Diversity: A New Approach to Gender
Equality Policy in the UK' (2007) 3 International J. of Law in Context 19±33.
35 E. Skordaki, `Glass Slippers and Glass Ceilings: Women in the Legal Profession'
(1996) 3 International J. of the Legal Profession 7±43.
36 M. Thornton, `Authority and Corporeality: The Conundrum for Women in Law'
(1998) 6 Feminist Legal Studies 147±70.
37 C. L'Heureux-DubeÂ, `Outsiders on the Bench: The Continuing Struggle for
Equality' (2001) 16 Wisconsin Women's Law J. 15±30; S. Abrahamson, `The
Woman Has Robes: Four Questions' (1984) 14 Golden Gate Law Rev. 489±503.
38 Genn, op. cit., n. 21.
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the judge with men, notwithstanding the entry of women into judicial office,
is deeply embedded in working practices and presentation. The traditional
working day and week of the judge was designed to suit men. While these
practical arrangements have kept many women out, a range of associations
between men and judging have also excluded women. The long-hours
culture and competitive ethos of the practising Bar ± which in the United
Kingdom was traditionally the point of entry to higher judicial office ± tends
to reflect masculine values.39 A range of attributes for Silk (senior counsel
status) which was deemed to be a sufficient achievement for appointment to
judicial office confirm this masculinist approach. The risk of masculinization
is reflected in the gendered criteria and processes by which judges were
traditionally appointed. The Lord Chancellor defined the criteria for
appointment to judicial office as:
intellectual and analytical ability; sound judgment; decisiveness; and authority
. . . [l]egal knowledge and experience . . . integrity; fairness; humanity; and
courtesy.40

As Kamlesh Bahl of the former Equal Opportunities Commission pointed
out:
Given the predominance of men in the senior ranks of the judiciary, the bar
and the solicitor's profession, there is an increased risk of stereotypical
assumptions being made with regard to `female' as opposed to `male' qualities
and aptitudes.41

Bahl referred to the risk with criteria such as `decisiveness' and `authority'
that `[w]henever there is subjective judgment, sex bias can easily occur'.42
Conversely, a number of assumptions about women's feminine attributes
tend to naturalize divisions of labour (such as women being better at Family
Law, men at Criminal Law) that, in turn, influence appointment to judicial
office. The historical lack of transparency in appointments to judicial office
which flowed from the system of `secret soundings' contributed to what was
termed a `cloning' tendency in judicial selection.43
39 Though it should be noted that various types of masculinity exist; see, for example,
R.W. Connell, Masculinities (1995).
40 Lord Irvine of Lairg, The Lord Chancellor, `Speech to the 1998 Women Lawyer
Conference', London, 25 April 1998.
41 `Judicial Appointments Procedures', Evidence to the Home Affairs Committee in
Minutes of Evidence and Appendices, Third Report of Session 1995±96, HC 52-II,
211.
42 id. See, also: C. McGlynn, `Judging Women Differently: Gender, the Judiciary and
Reform' in Feminist Perspectives on Public Law, eds. S. Millns and N. Whitty
(1999) 87±106; B. Hamilton, `The Law Council of Australia Policy 2001 on the
Process of Judicial Appointments: Any Good News for Future Female Judicial
Appointees?' (2001) 1 QUT Law and Justice J. 223±40.
43 H. Kennedy, Eve was Framed: Women and British Justice (1992); See, also,
Commission for Judicial Appointments, Her Majesty's Commissioners for Judicial
Appointments: Response to DCA Consultation Paper `Increasing Diversity in the
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The judge, and the senior cohort of the Bar from which he was drawn,
operates within a particular social field, whose routinized and internalized
understandings ± what Bourdieu termed the habitus44 ± replicate the
masculinization of senior counsel and judicial office. According to these
understandings the individual role of the barrister in court requires a certain
bearing. It is no surprise that that `bearing' tends to reflect masculine
characteristics. When the Lord Chief Justice of Northern Ireland states that
senior counsel, from whom the senior judiciary have historically been drawn,
require `a presence, an authority', does one imagine a woman or man?45 One
of the other male judges in the Northern Ireland survey stated that Silk
required `a certain amount of gravitas', a term that would typically be
applied only to men.46 The masculinization of the judge is also reinforced
through performative adaptation of the voice which may require of women
extraordinary modifications to timbre and pace. Dame Elizabeth ButlerSloss, for instance, recalls, `I worked on that as much as I have worked on
anything in order to get it deeper.'47 The judge's dress is another site for the
gendered production of the judge and judicial authority. As Baroness Hale
observes, `[n]ot surprisingly he dresses up in wig and gown to provide . . .
anonymity and that masculinity.' The wearing of wigs particularly, she
continued, `humanises us all into men. They deny us our femaleness let alone
our femininity.'48
In addition, the exclusion of women from the networks and socializing
available to men, traditionally termed the `old boy's network', denied them
access to the flows of information which were important in maintaining
presence and authority. The exclusion of women from such flows may also
represent a form of subordination, in that women are excluded from
significant sources of informal knowledge.49 Baroness Hale recalls how,

44

45
46
47
48

49

Judiciary' (2005), and interview with Janet Tweedale, Department for
Constitutional Affairs, London, 1 February 2005, regarding the informal system
in England and Wales in which it was stated that there was some anecdotal evidence
that judges did not appoint those `not like us'.
P. Bourdieu, `The Force of Law: Towards a Sociology of the Juridical Field' (1987)
38 Hastings Law J. 805±53. For further discussion in the context of professional legal
identity formation, see H. Sommerlad, `Researching and Theorizing the Processes of
Professional Identity Formation' (2007) 34 J. of Law and Society 190±217, and, with
particular reference to gender, F.M. Kay and J. Hagan, `Raising the Bar: The Gender
Stratification of Law-Firm Capital' (1998) 63 Am. Sociological Rev. 728±43.
Interview, 15 February 2005.
Judicial Respondent V.
E. Cruikshank, Women in the Law: Strategic Career Management (2003) at 91.
Hale, op. cit., n. 14, at p. 497. See a similar argument about the eradication of
individual (female) identity in S.L. Berns, To Speak as a Judge: Difference, Voice
and Power (1990). From 1 October 2008 the wig is no longer required of many
judges, under new rules on court dress; see, F. Gibb, `Model Judge and his Funky
New Gown' Times, 13 May 2008, 3.
D. Feenan, `Understanding Disadvantage Partly through an Epistemology of
Ignorance' (2007) 16 Social & Legal Studies 509±32.
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when first on circuit the male judges asked her to leave the room following
dinner, so that they could talk among themselves.50
A number of scholars have identified how the judge and judicial authority is
gendered. Rackley, starting first with her adoption of the fairytales of the Little
Mermaid and the Emperor with no Clothes, illustrated the powerful myth of
the judge as male.51 This view is echoed by Baroness Hale who notes that the
ideal of the judge as anonymous, dehumanized, impartial, and authoritative is
`intrinsically male'.52 She continues: `We have to challenge the notion that the
only person who can be taken seriously as a neutral and fair-minded person is
the judicial equivalent of a tall man in a suit'.53 The male judge becomes
synonymous with what Thornton terms the `authoritative knower'.54 Women
are `other' to the image of judicial authority.55 This phenomenon of exclusion
from the concept of the `authoritative knower' is not limited to law. The
othering of women as suitable for particular authoritative professional roles
has been documented in relation to other professional careers such as
architecture,56 medicine,57 and investment banking.58 As McDowell observes,
`the very notion of authority is associated with masculinity.'59 As authority
tends also to signify power,60 it cross-cuts with other markers of power such as
class, sexual orientation, religion, and race.61
50 Hale, op. cit., n. 14, at fn. 20.
51 E. Rackley, `Representation of the (Woman) Judge: Hercules, the Little Mermaid,
and the Vain and Naked Emperor' (2002) 22 Legal Studies 602±24.
52 Hale, op. cit., n. 14; See, also, B. Hale, `The Appointment and Removal of Judges:
Independence and Diversity', speech to the International Association of Women
Judges, 8th Biennial Conference, 3±7 May 2006, Sydney, Australia.
53 B. Hale, `Making a Difference? Why We Need a More Diverse Judiciary' (2005) 56
Northern Ireland Legal Q. 281±92.
54 M. Thornton, Dissonance and Distrust: Women in the Legal Profession (1996).
55 Berns, op. cit., n. 48; S.L. Berns and P. Baron, `Bloody Bones: A Legal Ghost Story
and Entertainment in Two Voices ± To Speak as a Judge' (1994) 2 Aus. Feminist
Law J. 125±49.
56 B. Fowler and F. Wilson, `Women Architects and their Discontents' (2004) 38
Sociology 101±19; A. Saint, The Image of the Architect (1983).
57 R. Pringle, Sex and Medicine: Gender, Power and Authority in the Medical
Profession (1998).
58 L. McDowell, Capital Culture: Gender at Work in the City (1997).
59 id., p. 151. The association of authority with men, has been identified by other
scholars, including M. Thornton, ```Otherness'' on the Bench: How Merit is
Gendered' (2007) 29 Sydney Law Rev. 391±413; K.B. Jones, `On Authority: Or,
Why Women are not Entitled to Speak' in Authority Revisited, eds. J.R. Pennock
and J.W. Chapman (1987) 152±68.
60 L. Morley, `Hidden Transcripts: The Micropolitics of Gender in Commonwealth
Universities' (2006) 29 Women's Studies International Forum 543±51: `The valuing
and evaluation of knowledge, ability, expertise and competence are central to the
workings and transmission of power' (p. 546).
61 C. Wright, S. Thompson, and Y. Channet, `Out of Place: Black Women Academics
in British Universities' (2007) 16 Women's History Rev. 145±162, who state that
Black women in academia have been excluded from the imagined embodiment of
positions of authority.
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The extent of women's exclusion from appellate levels of judicial office
may reflect the fact that it is at such levels that `binding', authoritative law is
considered to be produced.62 Those who produce law in these sites have
particular authority within the judicial system. The image or concept of the
proper judge at these levels becomes potent. Male judges have acted as
gatekeepers to senior judicial office, or `the Bench'. One of the female
respondents in the current study, said:
The Bench . . . are happier to appoint women to what they would regard as
periphery judicial posts . . . which they can pooh-pooh as `well it's not really
law, not really' . . . That was the attitude of the previous two Chief Justices:
`Of course those women are all very well but we have to keep them in their
proper place, and certainly not on the Bench.'63

The argument that men judges may need to make room for women judges
has been fought partly on the apparently neutral grounds of appointment on
`merit' and preserving judicial `impartiality'. Former Justice L'HeureuxDubeÂ of the Supreme Court of Canada noted in 1997:
Women judges and adjudicators are finding themselves the targets of unfairly
harsh criticism and allegations of bias, particularly ± but not exclusively ±
when they have relied on a new perspective or more inclusive principles.64

Former Justice Wilson, also of the Supreme Court of Canada, was criticized
`for playing politics, and not being impartial' for suggesting that women
might bring alternative perspectives to judging.65 The arguments based on
neutrality require assessment against the content of the concepts of
`impartiality' or `bias' (which reflect their own presuppositions and which
can change over time).66 Bias is well-documented in judgments,67 and is, it
has been argued, certainly from feminist perspectives on the male biases of
law, to be characteristic within judging.68 The myth of neutrality is one
which has served to veil and protect the maleness of the judiciary. Where
there has been any suggestion that women might bring a different approach,
this has exacerbated male backlash. Following the announcement of Hale
LJ's appointment to the House of Lords in 2003, she was criticized for her
views, in what was deemed `a textbook case of sexist journalism and the
62 R. Graycar, `The Gender of Judgments: An Introduction' in Public and Private:
Feminist Legal Debate, ed. M. Thornton (1995) 262±82, at 262.
63 Respondent H.
64 C. L'Heureux-DubeÂ, `Making A Difference: The Pursuit of a Compassionate
Justice' (1997) 31 University of British Columbia Law Rev. 1±15, at 7.
65 This was the position of REAL (Realistic, Equal, Active for Life) Women as
outlined in a letter to the editor, `Bertha Wilson pro-feminist anti-family' Toronto
Star, 24 February 1990, D3.
66 Pannick, op. cit., n. 18.
67 H. Cecil, The English Judge (1970).
68 R. Graycar and J. Morgan, The Hidden Gender of Law (2002, 2nd edn.); M. Omatsu,
`The Fiction of Judicial Impartiality' in Feminism, Law, Inclusion: Intersectionality
in Action, eds. G. MacDonald, R.L. Osborne, and C.C. Smith (2005) 70±88.
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differential treatment [of] women candidates for public office'.69 The
depiction of such eminent jurists as ill-suited to such judicial office serves to
reinforce the perception of the woman judge as a threat to the order of law,
drawing upon, as Thornton points out, the historical tropes of the feminine as
disorderly or dangerous.70
The need, first, to redress the historical failure of law to take account
sufficiently of the views of women ± some more than others ± and, secondly,
to enhance the general rationale for more women ± and indeed other underrepresented groups ± in judicial office, with reference to the need for their
voices to be `respected and given authority',71 underpins this article. It is
pertinent, therefore, to now turn to the survey.
RESEARCH FROM NORTHERN IRELAND
The research was conducted for the statutorily appointed independent office
of the Commissioner for Judicial Appointments for Northern Ireland to
examine the low representation of applications by women for Silk and
judicial office in Northern Ireland.72
1. Context
While women make up 51 per cent of the population of Northern Ireland,73
up to the end of the research in March 2005 women held 18 per cent of
judicial posts above tribunal level. There are still no female High Court, or
Court of Appeal, judges.74 The number of women holding high legal office
in Northern Ireland is low compared to other countries. At the time of the
research, 8 per cent of the total number of High Court Judges in England and
Wales were women (though the number has increased since then,
particularly at the District Judge level).75 Female representation in Northern
Ireland compared to some other overseas jurisdictions at that time was even
69 S.J. Kenney, `Britain Appoints First Woman Law Lord' (2004) 87(4) Judicature
189±190, at 190.
70 Thornton, op. cit., n. 36.
71 Graycar, op. cit., n. 62, at p. 281.
72 For background to the research, see D. Feenan, Applications by Women for Silk and
Judicial Office in Northern Ireland (2005) 9±11.
73 Gender Equality Unit, Office of the First Minister and Deputy First Minister,
Northern Ireland, Gender Matters: A Consultation Document (2004), Annex 3.
74 No current data on gender representation in judicial office in Northern Ireland was
available in the public domain prior to acceptance of this article. Such data was later
published, with new findings on propensity to apply to judicial office, on 24 October
2008, at <http://www.nijac.org/publications/research.htm>.
75 For current data, see `Table: Judiciary of England and Wales Statistics ± Women
Judges in Post', <http://www.judiciary.gov.uk/keyfacts/statistics/women.htm>.
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worse. In Canada, 26 per cent of the federal judiciary were women, with onethird of judges at provincial level. In Finland, where, in general, entry to
judicial office is based in part on achievement of a Master's degree in law,
46 per cent of judges were women. In France, which has career judges, more
than 54 per cent of the judiciary were women.
2. Methodology
The research was conducted between 23 September 2004 and 28 February
2005. Questionnaires and optional follow-up semi-structured interviews
were used with a probability sample of 45 female holders of judicial posts,
representing 27 per cent of the total number (166) of female holders of
judicial office, including tribunal posts, in Northern Ireland.
The questionnaires asked a series of closed questions to obtain statistical
data (such as age, professional background, and caring responsibilities) and,
then, open questions in order to determine respondents' views on
representation of women in Silk and judicial office. Two questions were
directed to those from a solicitors' background: first, date of appointment as
partner/associate/assistant, and, secondly, the size of practice. All
respondents were asked to indicate main field/level of work before being
appointed to judicial office, and the date appointed to judicial office(s).
Respondents were also asked whether barristers and, separately, solicitors
were under-represented in applications for judicial office and, if so, what
could be done to encourage more women to apply.
The response rate for the questionnaire to female holders of judicial office
was 44 per cent (20) (of which two replied anonymously). The majority (13)
were solicitors by professional background. Of the total who responded, 70
per cent (14) indicated willingness to be interviewed, of whom thirteen were
interviewed. One further interviewee had received a questionnaire as a
solicitor, but as a tribunal member was interviewed as a holder of judicial
office. An additional four, who had not returned questionnaires, nonetheless
took up the offer in the questionnaire to be interviewed. In total, eighteen
women judges were interviewed (representing 40 per cent of the sample
population). Most interviews were conducted in the respondents' offices or
chambers, with three interviews conducted, respectively, at a respondent's
home, a nearby restaurant, and at the author's office. The bulk of interviews
were conducted by the author, with the remainder conducted by two trained
research assistants.
The interviews comprised 22 main open questions intended to draw out
some answers given in the questionnaire and to explore new issues. The
range of questions included: what motivated a woman to apply for judicial
office; knowledge of women leaving legal practice for reasons associated
with their gender; the fields of work/level of court perceived as important in
appointments; briefing practices; work/life balance; informal networks;
confidence in applying; confidence in challenging gender inequality;
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experience of gender discrimination; recommendations; perception of any
difference that greater female representation would bring, and culture of the
judiciary with reference to gender. A letter requesting a personal interview
was sent to each of existing automatic consultees in the process of
appointment to Silk in order to explore broader issues in relation to gender
and appointment to Silk and judicial office. This led to interviews with six
male judges, including the Lord Chief Justice of Northern Ireland, and
allowed some comparison with the responses from the female holders of
judicial office.
Some caution needs to be exercised in interpreting the data. The responses
may not be generalizable. The response rate is low. There may have been an
element of self-selection among those who responded and made themselves
available for interview. Moreover, given that respondents were notified that
the purpose of the research was to determine whether recommendations for
reform of the appointments process were necessary, there may have been,
unsurprisingly, an element of self-interest among some respondents. The
survey's focus on gender meant that other issues, such as ethnicity, class,76
religion, and sexual orientation77 were not explored unless mentioned by
respondents. Nonetheless, the concordance of views with reference to gender
across a significant number of respondents suggests inferential value in the
responses which are deployed here to suggest tentatively reconsideration of
broader issues not easily measured by standard survey methods.78 A number
of themed responses to these questions are presented here. The first,
supporting the thesis of the judge as male, shows how the culture of the
judiciary is perceived overwhelmingly by women judges to be male.
3. Perceptions about the culture of the judiciary
First, respondents were asked to describe the culture of the judiciary with
reference to gender. The preponderant view among women judges was that the
76 Two women judges referred to socio-economic status. One said:
I think a most valuable asset is common sense and experience of ordinary life . . . I
don't think it operates as much now . . . but a lot of the magistrates and certainly
the people in higher judicial office belonged to a kind of elite. They were, at the
very worst, middle-class people who had very little experience of what ordinary
people's lives were like (Respondent C).
Another woman judge said, touching on the public's perception of the judge:
How will they understand? being driven home at night in their big, fancy car to
their big fancy house? How do they understand what it is like to try and make ends
meet on social security payments? (Respondent A).
The judiciary in Northern Ireland has far fewer members drawn from public (feepaying) schools, and the elite Oxbridge backgrounds than the judiciary of England
and Wales.
77 For discussion, see, for example, L.J. Moran, `Judicial Diversity and the Challenge
of Sexuality: Some Preliminary Findings' (2006) 28 Sydney Law Rev. 565±98.
78 A. Bryman, Social Research Methods (2004, 2nd edn.).
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culture was male. But many believed it to be changing. Only one female judge
stated that she was not aware of any particular culture, another that she was not
really close enough to it to be able to comment by virtue of being on a tribunal.
Significantly, none of the male judges considered that there was a culture with
reference to gender. This was reflected in the views of one woman judge who
said `[i]t's individuals that make up the group. Some individuals are better
than others at seeing gender issues.'79 Five women judges described the
culture with reference to gender as: `ultra-conservative',80 `still very maleorientated in its attitudes',81 `male-orientated',82 `still very much an old boy's
network',83 and `atonalistic and patronising'.84 Some referred to the fact that
the judiciary was changing. It is perhaps of little surprise that one female
holder of judicial office in Northern Ireland stated of the system of judicial
appointment prior to the reforms enacted by the Justice (Northern Ireland) Act
2004:
most of the people appointing tended to be male and I think they found it quite
difficult to look at women in the same way that they look at male colleagues
. . . I think there was very much a feeling in legal circles that it was a man's
profession rather than a woman's profession.85

The culture was perceived to be more male higher up the judiciary, as
another woman judge in a lower court noted: `At my level, which is a lower
level, I think it is fine, but the perception for a judicial posting from
Magistrates upwards is that it's still male dominated'.86 One woman judge
added; `I think they are trying to be fair, but I think by and large they don't
realise how much of their thinking and working practices and assumptions
actually are sexist.'87 A number of these working practices and assumptions
have served to exclude women from judicial office or undermine their
authority as potential judges.
4. Exclusion
While it has already been noted how working practices and appointments
procedures disadvantaged women, eight women judges in the Northern
Ireland survey also expressed views that informal networks or socializing
among men influenced appointments, and adversely affected women. One
thought these `very important', and noted:
79
80
81
82
83
84
85
86
87

Respondent
Respondent
Respondent
Respondent
Respondent
Respondent
Respondent
Respondent
Respondent

D.
A.
O.
I.
B.
A.
O.
J.
N.
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For example, golf clubs ± membership of which is seen as prestigious in some
way ± almost exclusively male-oriented, affording opportunities to interact
usefully within the profession . . . Secret societies also play a part here and, in
my view, if not banned altogether, membership should be compulsorily
disclosed. Judges are not meant to have political affiliations. In my view it is
equally repugnant for them to be members of secret societies such as the
Masons or the Knights [of Saint Columbanus]88 or Opus Dei . . .89

Several suggested that informal networking and socializing was used by
women as well, but most noted that family responsibilities prevented women
from interacting to the same extent as men:
I think that men are much more clubbable than women and, associated with
the Bar, there are a lot of sporting organisations, things like the golfing
society. I think there's rugby, football, cricket . . . all of these things provide
potential for bonding between men and also for mixing with men who are
already Silks or judges. I think this is a problem for women. I am not saying
that there aren't organisations which women belong to as well but they don't
use them, I don't think, to network in the way that men do.90

These views are consistent with findings in the Republic of Ireland where,
while there are some structural differences in the legal profession compared
to Northern Ireland, significant cultural homologies remain. In Ireland, for
example, more women than men tend to feel excluded from social networks.91 Similar exclusion has been reported elsewhere.92 In Australia,
Justice Catherine Branson noted that `a significant problem does arise
because, as women in our profession, we are made to feel that we are
outsiders ± not of the mainstream'.93 This reflects what Thornton neatly terms
the `homosocial' norms that perpetuate male dominance over women.94
These practices of exclusion are compounded by the discourses that tend
to operate in physical spaces to which women are admitted. Branson talks of
the `war stories' told at law gatherings in which `the agents of power and
authority in them are universally men'. She continues:
Women, if they play a role at all in such stories, tend to be the unclad young
practitioners surprised by a colleague in a senior counsel's chambers, or the
client from the entertainment industry captivated by the sexual force of a
senior counsel's measured control. Secondly, of their very nature, such stories
can only be told by men.95
88 A Roman Catholic fraternal organisation with charitable aims created in Ireland,
involving secret ceremonials; details available at <http://www.knightsof
stcolumbanus.ie/home.php>.
89 Respondent L.
90 Respondent I.
91 I. Bacik, C. Costello and E. Drew, Gender InJustice (2003).
92 Hale, op. cit., n. 14, at fn. 20.
93 C. Branson, `Running on the Edge', Address to Women Lawyer's Association of
New South Wales, 15 October 1997.
94 Thornton, op. cit., n. 54.
95 Branson, op. cit. n. 93.
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Women are thereby denied authority through direct, or indirect, exclusion
from such networks and through the constitution of who can participate in
narrating what is important. These practices of exclusion, which may create
a chill factor for women generally, should perhaps come as no surprise given
the history of overt exclusion and discrimination towards women in the legal
profession. It was not until the Sex Disqualification (Removal) Act 1919 that
women in the United Kingdom were entitled to hold any civil or judicial
office or post or to carry on any civil profession or vocation.96 The expansion
of university education from the 1970s accelerated the proportion of women
entering the profession such that women now outnumber men graduating in
law. Yet, even in jurisdictions where women have long been suitable for
judicial appointment, they still face exclusion. For instance, former Justices
L'Heureux-DubeÂ and Wilson felt `isolated' and `the sting of exclusion',
respectively, on the Supreme Court of Canada.97 Justice Catherine Branson
of Australia recalls how women's exclusion from judging there is put almost
beyond question when a male barrister says something along the following
lines:
X's appointment to the Supreme Court, whilst most welcome, took us all by
surprise: after all he is a male, heterosexual, came from the inner-bar and he
knows something about the law having practiced it for many years.98

Even in jurisdictions where women judges outnumber male judges, such as
France, the legacy of male domination is evident in the second-class status of
women judges.99 This marginalization was identified by one of the female
judges in the survey in Northern Ireland, quoted earlier, who spoke of
appointment to peripheral posts.
The perception among the majority of women of their exclusion from
networks or socializing, such as to affect adversely their advancement to
judicial office, links with their experience of other forms of gender discrimination. This discrimination, based primarily on gender stereotypes, indicates
how women were not treated as suitable for the position of the `authoritative
knower' which is imbricated within traditional understandings of the judge.

96 Though there are reports of women practitioners in the courts of medieval Scotland,
and a reference in a seventeenth-century treatise about the legal profession of a
women solicitor: M.J. Mossman, The First Women Lawyers: A Comparative Study
of Gender, Law and the Legal Professions (2006) at 116.
97 C. Backhouse, `The Chilly Climate for Women Judges: Reflections on the Backlash
from the Ewanchuk Case' (2003) 15 Cnd. J. of Women and the Law 167±93.
98 Branson, op. cit., n. 93.
99 A. Boigeol, `Male Strategies in the Face of the Feminisation of a Profession: The
Case of the French Judiciary' in Schultz and Shaw, op. cit., n. 1, pp. 401±18.
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5. Gender discrimination
Many respondents in the Northern Ireland survey reported overt discriminatory statements made by men mainly through the 1980s ± when most of
the respondents were entering the legal profession or were in the early years
of practice. These statements were based on stereotypes of female lawyers,
and appear to be part of a continuum of disadvantage that women continue to
experience. One female judge recounted how in the early 1980s as a young
lawyer working late one night, a colleague approached her and asked: `why
aren't you home making your husband's dinner?'100 The implicit confinement of women to the domestic sphere carries with it the associated
exclusion from the public sphere. This echoes reports in Australia where a
woman applicant for a judicial post was questioned on whether she had made
arrangements for their children, and another applicant was criticized by
senior counsel because she had children and a husband with a busy practice.101 Sandra Day O'Connor, the first female justice of the US Supreme
Court, relates that following her appointment, she received a number of
letters criticizing her appointment. One wrote: `Back to your kitchen and
home female! This is a job for a man and only he can make the rough
decisions. Take care of your grandchildren and husband.'102 Through this
construction of the identity of the woman lawyer as carer/`housewife' the
concept of judge implicitly becomes a quasi-masculine category of work.
The confinement to the domestic sphere negates the possibility of women as
authoritative knowers in law.
The Northern Irish judge, referred to above, recalled another instance in
the early 1980s in which a male judge demeaned women barristers generally:
[T]here were two women in Court fighting a Family case and [the judge] said,
`I thought when women came to the Bar the standard of advocacy in Family
cases would improve and it hasn't'.103

The respondents recalled fewer references to overt sexist language since
then, though one female judge recounted hearing of barristers refer to her
within the last ten years as a `bitch' in circumstances where, she stated, `a
man in the same position would not have been classified in those terms'.104
She also noted that at a Judicial Studies Board presentation about the
difficulty of obtaining truth from children's evidence, the previous Lord
Chief Justice stated: `it would make one wonder about fantasising women'.
The female judge added that `it was an unbelievable statement to come out
with, bearing in mind it had nothing to do with the presentation and that was
his opening.'
100
101
102
103
104

Respondent D.
M. Neave, `The Gender of Judging' (1995) 2 Psychiatry, Psychology and Law 3±23.
S. Day O'Connor, The Majesty of Law (2003) at xv.
Respondent D.
Respondent A.
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While the reported incidence of overt stereotyping appears to have
declined through the 1980s, women continued thereafter to be disadvantaged
in the path to judicial appointment. These disadvantages included: briefing
practices between solicitors and barristers which occasionally excluded
women; the tendency to exclude women from certain fields of work, such as
criminal law; over-reliance on visibility in the High Court; and, criteria that
would be commonly understood to cover men and not women.105
Gender stereotyping explained a number of these disadvantages; for
instance, the difficulty for some in obtaining briefs in cases traditionally
perceived to be male domains. One woman judge said: `there's definitely a
perception that the Criminal side is tough if you are down in the cells etc. It's
tougher for women to make their mark in that respect.'106 Another said: `not
every woman at the Bar is suited to being a Criminal lawyer because I think
there are particular types of attributes Criminal defence lawyers have . . .'.107
Another respondent stated that there remained a problem with gender
stereotypes at middle management in the Courts Service: `Sometimes how
people are treated in judicial office can be off-putting for future applicants'.
She added:
I'd be asked if I would pour coffee and that type of thing. Once I was trying to
improve accommodation within my court and I was visited by a member of
middle management who embarked on a discussion with me which just wasn't
acceptable and really was in the type of terms that he would have addressed his
wife if she had overspent the housekeeping money . . . there are a few
dinosaurs in there in their mid-fifties who really just find the concept of female
members of the judiciary very odd.108

While such instances of sexist language are less common today, the legacy
of such views remains potent in part due to the fact that the judges in the
higher courts are drawn from that generation of lawyers. The legal profession has also steadfastly resisted attempts to engage in anything approaching
the commitment to examining gender bias that characterized initiatives in the
United States and Canada in the 1980s and 1990s. It should be no surprise,
therefore, that women judges in Northern Ireland continued to experience
discrimination into the millennium. The undermining nature of these
comments further reinforces the exclusion of the woman as judge. This is
compounded by the lack of faith of many female holders of judicial office in
the mechanisms of accountability for addressing gender discrimination. In
general, they would not raise complaints for fear of victimization, and
consequent harm to their career. One woman who believed that she may
have experienced gender discrimination put it as follows:

105
106
107
108

For full details, see Feenan, op. cit., n. 72.
Respondent G.
Respondent D.
Respondent M.
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Well I wouldn't have felt confident about raising it. I don't think raising it
would have done any good. And the reason I say that is in the areas where I've
seen women raise these issues for example . . . [D]o you remember there was a
policewoman, a senior policewoman, who raised the issue that she had been
overlooked? But she was destroyed. She was completely trashed and destroyed.
And I just think that if you raise these things you are not going to be a popular
person, everybody knows that, and you'll be out outside like some lunatic.109

Another added:
[e]ven at my relatively senior level, women are inhibited from challenging ±
for fear of adverse reaction/labelling . . . Again, the problem is in the
profession rather than in the application system. The resultant disparity of
numbers of female Silks or judges is directly attributable to the endemic
discrimination in the profession.110

Yet another stated that `you will have a mark against you for any other
judicial posts that you might look at'.111 One other added: `in circumstances
where a male may be regarded as applying his rights, a female would be
regarded as a troublemaker.'112
Women judges had very low levels of confidence in the ability of the
professional bodies113 to address a complaint effectively ± which can lead
those similarly placed to doubt the safety and possible benefits of doing
likewise.114 Of the four women qualified as barristers who offered a rating of
such confidence on a scale of 1 to 10, the average rating was 3.5 (with values
of 2, 3, 4, 5). One woman judge added: `I don't think I would have ever
relied on them.'115 Another female judicial noted that there was no Women's
Bar Association in Northern Ireland, and observed: `given that they don't
feel free to congregate together and band together in that I can't imagine any
of them feeling free to put their head above the parapet.'116 Another stated,
`[t]hey have, in theory, got a Committee which deals with these matters but I
think my suspicion is that it might be window-dressing really and is tolerated
by the male members of the Bar really to keep the females quiet.'117 Of the
five women qualified as solicitors who offered a rating, the average rating
was 4.9 (with values of 3, 4, 4, 4.5, 9).118
109
110
111
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Respondent D.
Respondent L.
Respondent H.
Respondent I.
For solicitors, the Law Society of Northern Ireland and, for barristers, the Bar
Council of Northern Ireland.
P. Thomas, `Introduction' in P. Thomas (ed.), Discriminating Lawyers (2000) xi±xviii.
Respondent D.
Respondent A.
Respondent O.
An overall rating was lifted by one rating of 9 from a female judge who believed that
as she was now in judicial office `I wouldn't necessarily see it impacting on future
employment prospects of myself' (Respondent J). Removing this outlier brings the
rating by solicitors within 0.38 of the average rating by barristers.
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The experience of discrimination by women judges, both formerly as
lawyers and as judges, is consistent with survey results from some other
jurisdictions. A survey in 2001 of members of the Association of Women
Solicitors in England and Wales reported that 32 per cent said they had
experienced sex discrimination at work.119 Martin found that 81 per cent of
women judges in the United States had experienced some form of sex
discrimination.120
The combined effect of the exclusion, discrimination, and undermining of
women's confidence in complaint tends to undermine her ability to be
treated as a judge. Baroness Hale suggests an alternative, one which disrupts
the assumed neutrality of the authoritative male judge:
We have to reflect ourselves in the way that we speak. I speak, as I said in a
recent opinion, as a `reasonable but comparatively weak and fearful
grandmother' with as much right to be heard as the stronger and braver
grandfathers around me.121

This is signally important, not only in terms of recognizing that judges have
a particular voice but by conveying honestly a self-deprecating assessment of
a personal voice ± one which marks out some difference from the normative
assumptions about judging. What difference, if any, would more women in
judicial office make? The Northern Ireland survey throws some light on this
issue.
CONSIDERING DIFFERENCE
Three of the 18 female respondents believed that having more women in
judicial office would make no difference. The majority of the female interviewees indicated that women judges would, in various ways, make a
difference ± though not all to the process or outcome of judging. Their
responses can be categorized as relating to: (a) reflecting the gender ratio of
society generally, (b) enhancing public confidence, (c) changing the working
environment, (d) role-modelling for women, and (e) bringing different
approaches to judicial office than those brought by men. Some of these were
combined, as the following statement illustrates:

119 V. MacCallum, `Women tell of sex bias' Law Society's Gazette, 13 July 2001.
<http://www.lawgazette.co.uk/news/general/view=newsarticle.law?
GAZETTENEWSID=30114>. See, for the Bar: TMS Management Consultants,
Without Prejudice: Sex Equality at the Bar and in the Judiciary (1992).
120 E. Martin, `Men and Women on the Bench: Vive La Difference?' (1990) 73
Judicature 204±7. See, also, the Gender Bias Taskforces in the United States in the
1980s and 1990s, reviewed in J. Resnik, `Asking About Gender in Courts' (1996) 21
Signs 952±90.
121 Hale, op. cit., n. 53, at p. 288.
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I think it reflects, obviously, the balance in society. So . . . to the extent . . .
from the public's perception . . . I think it goes towards making it more
representative. I think women do bring different aspects and skills and
different life experiences to men, and that means that they will look at
situations in a different way ± which has merit. The more you get the
opportunity to have different views and experiences brought to the Bench can
only help in formulating good decisions.122

The most prevalent view, among four respondents, was that more women
would make judicial office more representative. One judge said: `I think that
in all walks of life there should be an equal balance between the
representation between men and women and I don't think the Court should
be any different.'123 As has been noted earlier, much of the official rationale
for more women in judicial office has been in such terms of equality or fair
representation. Ancilliary rationales are reflected in other responses from the
female respondents in this research. Two respondents believed that more
women would enhance public confidence in the judiciary. One stated, for
instance, `I think more people in society . . . would place more confidence in
us.'124 One respondent also believed that an increase in women would
enhance confidence among potential women applicants for judicial posts.125
Other respondents added that greater numbers of women would change
the working environment. One stated that it would make a difference to the
`atmosphere in the back corridor' at the Royal Courts of Justice where all the
(male) judges of the Supreme Court of Judicature have chambers.126 Another
woman judge referred to the effect of change on the `boys' network, boys'
club'.127 Such views are consistent with the views expressed by women
judges in a number of other jurisdictions. In the state of Victoria in Australia,
women were credited with contributing to working conditions in which there
was more informal contact and support for colleagues.128
There were, in addition, a variety of responses from five respondents
along the lines that women judges would bring different approaches to
judging. These responses ranged from that of the judge who thought that
women saw things from a different angle to those of judges who believed
that women judges helped draw out people. The latter view is illustrated by
one member of a tribunal who said:
It would bring in a different dimension I think. You don't apply the law any
differently. But I do think you see things from a different angle . . . I think we
could probably draw people out better in some ways. Certainly, it comes down
122
123
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Respondent G.
Respondent P.
Respondent A.
Respondent M.
Respondent P.
Respondent A.
K. Laster and R. Douglas, `Feminized Justice: The Impact of Women Decision
Makers in the Lower Courts in Australia' (1995) 12 Justice Q. 177±205.
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to quite a lot of hard work trying to find out how people's feelings were
injured or hurt if they have been discriminated against. I think sometimes we
can get the better out of people than men can.129

This echoes a view about the late Dame Rose Heilbron, of whom it was said
when she was a King's Counsel that `[s]he defends a person more than a set
of facts. I think it shows that she is a woman.'130 A similar view was
attributed to the first woman judge in California, Georgia Bullock, who
observed that: `To a man judge [a female defendant] is likely to be just
another case. To a woman judge she is a problem that needs to be solved.'131
For Bullock, the subject before the court was a person facing a legal
problem. For the male judge, it was a defendant. Another female holder of
judicial office in the survey in Northern Ireland said:
I think it's very definitely simple the difference it would make, and I quote
Mary Robinson, the [former] President of Ireland, `women bring humanity to
our job', and I think it means that people, it doesn't matter who they are, men
or women, come before the bench and I think, generally, see a more human
face . . . most of them, generally, I think, feel that they have had . . . maybe . . . a
better hearing.132

Two other respondents believed that where women had experience of
bringing up children this would make a difference to judging (though the
conservative assumption that women are necessarily parents is striking). One
judge said:
I do think there's no doubt that women bring different qualities to different
things . . . you do have to take time off to have a child and bring a child up and
so on . . . do the doctors' appointments and the dental appointments . . . and
they obviously have a greater understanding of the needs and demands and so
on. I think you must have that representation.133

This echoes the views of Hale about the potential influence of parenting on
judging:
I would like to think that a wider experience of the world is helpful: knowing a
little about bearing and bringing up children must make some difference . . .
[although] there have been wonderful family judges who have never changed a
nappy or cooked a fish finger in their lives.134

One other judge in Northern Ireland who referred to parenting did so in
the context of multi-tasking and lateral thinking:
. . . women multi-task from birth. We have to. We can change a nappy and see
that the spuds aren't burnt dry, all at the same time . . . We can stop baking to
129 Respondent H.
130 Obituaries, `Dame Rose Heilbron' Guardian, 13 December 2005, at 32.
131 Quoted in B.B. Cook, `Moral Authority and Gender Difference: Georgia Bullock
and the Los Angeles Women's Court' (1993) 77 Judicature 144±55, at 149.
132 Respondent A.
133 Respondent B.
134 Hale, op. cit., n. 14, at p. 501.
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pick up a broken china vase before a child falls on it. We can multi-task, and
. . . because we think laterally we don't just focus in linearly on what's
immediately in front of us.135

The same respondent referred to a shift from linearity to context as a
distinguishing feature of the female judge:
We don't take things out of context . . . because we can think laterally we don't
just focus in on the immediate issue, we can look and see `how does this fit
with . . . into context with'.136

She added: `even in sentencing in a Criminal Court we must have regard to
things like the person's background'. The possible impact on sentencing was
identified by another respondent, though, this time, based on what were seen
to be the different experiences of services that women have. She stated:
I think you would probably find that sentencing would go up dramatically,
there's all kinds of child abuse, sex crimes, there's absolutely no doubt about it
they have an entirely different attitude to it. I think they would be more
responsive to the needs of the client or customer. They would see it as
delivering a service because a lot of them have been on the receiving end of
the health service and other kinds of service systems and they would be more
likely to see what time we are doing this at, it does not fit in with what people
have to do.137

Finally, there were two additional themes identified by judges. One judge
added that `women are less likely to be taken-in by other women than men
are'.138 Another stated, `[i]t would bring a difference, I think. You don't
apply the law any differently, but I do think you see things from a different
angle.'139
The women judges also offered a range of attributes that go beyond those
currently expected of applicants. These additional attributes are: empathy,
respect for other people, patience, ability to recognize equality issues, and
being able to communicate well with members of the public and with
colleagues in the profession. One other judge added: `[c]ontinuing contact
with the community, being a part of the community and being aware of
what's going on in the community.'140 What may be said of these findings?
DISCUSSION
While a minority (five) of the women in the survey explicitly referred to the
fact that women make any difference to judging, it might be inferred that
135
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those women judges who identified different attributes from male judges
were also alluding to distinctive ways of judging. The minority view among
women judges surveyed here is certainly less pronounced than in the United
States, where Martin found that the majority of women judges believed that
women will approach judging differently to men.141 The low number of
women in Northern Ireland sharing this view could suggest that the majority
reject gender as relevant to the process or outcome of decision-making. This
might also reflect the conservative nature of the legal profession in Northern
Ireland, where there has been `little in the way of activist, let alone radical
lawyering.'142 This extends to the professional bodies, the Law Society of
Northern Ireland and the Bar Council of Northern Ireland.143 This has partly
been a consequence of traditional nature of legal education at universities in
Northern Ireland, from which the majority of the judiciary is drawn. Legal
education has not, until recently, included modules on gender and the law.
The tendency for many law schools to produce in their students an identity
that conforms to the norms of the profession is well-documented in the
United Kingdom144 and elsewhere,145 as is the conservatizing influence of
the legal profession generally on many who subsequently go into practice.146
Moreover in Northern Ireland, until the review in 2000 of criminal
justice,147 which included the courts, the judiciary had, compared to other
institutions of governance such as policing, largely escaped thoroughgoing
mechanisms of review and accountability. It would also appear that in the
absence of a long-standing representative body for women judges, nonmembers are less likely to perceive that women will approach judging
differently from men. Few female holders of judicial office in Northern
Ireland are members of the International Association of Women Judges.
141 E. Martin, `The Representative Role of Women Judges' (1993) 77(3) Judicature
166±73.
142 S. Livingstone, `And Justice for All? The Judiciary and the Legal Profession in
Transition' in Human Rights, Equality and Democratic Renewal in Northern
Ireland, ed. C. Harvey (2001) 131±62, at 133; see, also, K. McEvoy and R.
Rebouche, `Mobilizing the Professions: Lawyers, Politics, and the Collective Legal
Conscience' in Judges, Transition, and Human Rights, eds. J. Morison, K. McEvoy,
and G. Anthony (2007) 275±314, at 275.
143 id.
144 For example, R. Collier, `Peter's Choice: Changing Representations of Lawyers and
Legal Academics ± Work, Identity and Lifestyle in the New Economy' in S.
Greenfield and G. Osborn (eds.) Readings in Law and Popular Culture (2006) 31±
64.
145 For the United States, see D.J. Schleef, Managing Elites: Professional Socialization
in Law and Business Schools (2006).
146 Albeit less so in the United Kingdom than in the United States: see, for instance, A.
Boon, `From Public Service to Service Industry: The Impact of Socialisation and
Work on the Motivation and Values of Lawyers' (2005) 12 International J. of the
Legal Profession 193±224, and Sommerlad, op. cit., n. 44.
147 Criminal Justice Review, Review of the Criminal Justice System in Northern Ireland
(2000).
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There is no association of women barristers, and an association of women
solicitors is virtually moribund. In the absence of any collective professional
identity, it becomes more difficult to raise consciousness about collective
oppression. Martin found in the Unted States of America that women judges
who were not members of the National Association of Women Judges were
less likely than those women who were members to agree with the following
statements: that women have certain unique perspectives different from
those of men that ought to be represented on the bench; that women judges
are probably more sensitive to claimants raising issues of sexual discrimination than are men, and; that women judges have an ability in the
decision-making process to bring people together in a way that men don't.148
The conservatism among respondents in Northern Ireland may also be
explained in part by the distinctive organizational structure of the legal
profession there, which facilitates homogeneity in outlook. Practising
barristers become members of the Bar Library, which occupies a single
building in Belfast, unlike the chambers system in England and Wales.149 In
the latter, barristers are dispersed in independent offices throughout the
country.150 English lawyers may occupy practices with distinct microorganizational cultures, specializing, for example, in progressive human
rights litigation or more traditional property work for high-net-worth clients.
Most barristers and solicitors in Northern Ireland have been educated in
Northern Ireland through to professional practice, absorbing a narrower
range of experiences than that of lawyers in England and Wales. Widening
of higher education in the 1990s means that proportionately fewer graduates
are middle-class, but, as Fox and Morison pointed out some fifteen years
ago, the racial and cultural background of lawyers is markedly
homogenous.151 The solicitors' profession comprises mainly small firms,
which have little exposure to the range of influences experienced by the
large, multi-national firms in England. A number of respondents in the
present study explained the conservatism, including gender conservatism,
with reference to the small size of the profession. `Everybody . . . knows
everybody else', said one.152
Holders of judicial office are drawn almost exclusively from the ranks of
barristers and solicitors in Northern Ireland, with some posts requiring at
least ten years standing as a member of the Bar of Northern Ireland or as a
solicitor of the Supreme Court, thus reflecting the characteristics of the
148 Martin, op. cit., n. 141.
149 For a brief description of the legal profession in Northern Ireland, see B. Dickson,
The Legal System in Northern Ireland (2005, 5th edn.).
150 J. Morison and P. Leith, The Barrister's World and the Nature of Law (1992). For a
more detailed, though now, necessarily, more dated, account, see R. Abel, The Legal
Profession in England and Wales (1988).
151 M. Fox and J. Morison, `Lawyers in a Divided Society: Legal Culture and Legal
Services in Northern Ireland' (1992) 19 J. of Law and Society 124±45.
152 Respondent F.
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profession. Historically, the senior judicial posts were occupied predominantly by Oxbridge-educated Protestants from unionist backgrounds.153 In
part, the low representation of Catholics reflected unionist/Protestant
domination within the new jurisdiction, but it was also a consequence of
the decision of most Catholics, who were predominantly nationalist, to
eschew careers in public office.154 Moreover, the recent period of violent
political conflict in Northern Ireland may have deterred some from applying.
Judges were listed as legitimate targets by Republican paramilitary organizations. A number of judges and lawyers were murdered for political reasons.
There is little evidence, therefore, that women judges in Northern Ireland
suggest radically different approaches in answer to the question of whether
more women on the bench will make any difference. This may also reflect a
fear that as historical outsiders, any difference will not be tolerated.
Subordinated groups are often occupationally socialized to think in this way,
with evidence of assimilation to the gender norms of the legal profession.155
Certainly in other jurisdictions where women were beginning to make an
appearance, few willingly marked out difference. As American judge Patricia
Wald noted in the early 1990s, when women were a small minority of judges:
For now, the judiciary is still a newly integrated male club, and women judges
are expected to be agreeable, charming, bright, incisive, non-threatening,
loyal, not irritatingly individualistic, supportive, cheerful, attractive, maybe
witty ± to a point, but not pushy, insistent, aggressive, sarcastic, unyielding or
any of the other qualities our male colleagues exhibit every day.156

Similarly, in Australia, Justice Mary Gaudron noted that:
To be different, to challenge the codes of conduct derived, as often as not,
from rules developed on the playing fields of Eton for male members of the
aristocracy, would have been to invite ostracism, perhaps, even, the attention
of the Ethics committee; to assert that women were different with different
needs would have been construed as an acknowledgment of incompetence; to
question the bias of the law would have been to invite judgment as to one's
fitness to become a member of the profession. And, thus, very many of us
became honorary men.157

Legal, political, and social factors will influence different consciousness
about gender and judging in different ways. Canada, for example, has a
longer, though still recent, experience of gender diversity. The first national
conference on the relationship between judicial neutrality and gender was in
153 P. Hillyard, `Political and Social Dimensions of Emergency Law in Northern
Ireland' in Justice Under Fire: The Abuse of Civil Liberties in Northern Ireland, ed.
A. Jennings (1988) 191±212.
154 J. McGarry and B. O'Leary, Explaining Northern Ireland (1995).
155 Kennedy, op. cit., n. 43; Canadian Bar Association, op. cit., n. 30.
156 P.M. Wald, `Some Real-Life Observations about Judging' (1992) 26 Indiana Law
Rev. 173±86.
157 M. Gaudron, `Speech to Launch Australian Women Lawyers', 19 September 1997,
<http://www.hcourt.gov.au/speeches/gaudronj/gaudronj_wlasp.htm>.
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1986. The first gender bias task force in the United States was in 1982.158
The challenges faced by women in societies undergoing significant cultural
or political change, can have substantial impact on shaping awareness and
ability to speak out, as vividly illustrated in Shirin Ebadi's account of life as
a judge through the Iranian Revolution.159
While the majority of women judges in Northern Ireland eschew the idea
that women will reach a different decision, a significant proportion
nonetheless suggest that they may see the parties and issues differently. It
is noteworthy that the responses among the male judges were more limited in
range, though echoing some of the points made by women judges in relation
to changing the environment and difference of perspective. Two of the male
judges suggested differences. The Lord Chief Justice stated:
[t]hey comprise half of the population after all . . . they are bound to bring a
side to the job that's different . . . [W]omen have a different insight. There is no
question about that, and I would welcome from time to time the contribution
of women that they can convey to the Court of Appeal. I have just finished a
case in which I would have liked to have had the comments of a woman on the
case.

The other stated, more diffidently:
Only women will know what the impact is on a woman, and perhaps I will
never know. Although I have women in my life ± a wife, daughters, and of
course my mother ± there must be differences there. So, to the extent that it
opens our eyes and helps us appreciate the problems that some people might
have . . . we have good social intercourse within the bench, we meet regularly,
have dinner regularly, talk regularly . . . and if that rubs off on us then without
that input, I think we would be the poorer judges.160

Another judge added: `Once the High Court judges start being appointed on
a basis which is more representative of the community at large, I think that
will increase confidence.'161 However, a more senior judge's response was
telling. He acknowledged the difference the women might make at the Bar,
but did not extend this to the judiciary. He said: `[w]omen at the Bar have
made a difference. They've had a civilising influence. There's now less of
the roughness of a boys' club.'162

158 L.H. Schafran, `Women in the Courts Today: How Much Has Changed?' (1988) 2
Law and Inequality 27±34.
159 S. Ebadi, Iran Awakening: A Memoir of Revolution and Hope (2006).
160 Respondent Y.
161 Respondent Z.
162 Respondent V.
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CONCLUSION
Notwithstanding the lack of a radical voice among women judges in
Northern Ireland, there appears to be evidence of some acknowledgement of
difference to men judges, namely: experiential sensitivities that may inform
judging, changes to the working environment, and being role-models for
other women. A number of women judges also identified attributes for
judicial office which were not identified by male respondents. In general,
women judges did not suggest they would decide differently, but their
responses also reflect nuances in understanding the role of judicial office that
are not shared by male judges. These are tentative conclusions given the
small sample, and due to the fact that there may have been some response
bias due to the remit of the research. Further research could help test this
tentative conclusion, for instance, by comparing women judges' responses
with their judgments, particularly if these could be compared with those of
men in the same or similar cases (though it needs to be remembered that no
women in Northern Ireland hold an appellate position).163 A number of the
experiential sensitivities revealed by the women judges in Northern Ireland
are not unlike those found by Abrams in her analysis of accounts by AfricanAmerican judges about how the latter perceived their roles. She argues that
they reflected `deep and nuanced familiarity with the (varied) circumstances
and life patterns of members of the African-American community.'164 She
continued to state that this familiarity `need not determine outcomes, but
often shapes the terms in which cases are conceived, or parties characterized.'165 She concludes that:
[o]ne interesting aspect of these patterns of judicial perception is that they can
be understood not as moving judges in the direction of greater partiality
toward members of their group, but as eliminating the barriers . . . that have
prevented some judges from addressing these group members fairly when they
come before the court.166

The differences amongst the women judges interviewed in this research in
Northern Ireland, when combined with accounts from a sample of judges'
accounts elsewhere, appear not only to confirm but manifest Rackley's thesis
that `the pursuit of difference reveals the contingency of traditional accounts
of legal reasoning and the possibility of alternative and diverse adjudicative
voices which are not necessarily feminine or feminist in intonation.'167
163 Further research is also required on the intersectionality of disadvantage, across two
or more axes of identity.
164 K. Abrams, `Black Judges and Ascriptive Group Identification' in Norms and the
Law, ed. J.N. Drobak (2006) 208±29, at 226.
165 id.
166 id., emphasis added.
167 E. Rackley, `Difference in the House of Lords' (2006) 15 Social & Legal Studies
163±85, at 165.
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Women judges elsewhere have argued for attaining a judiciary that broadly
reflects a spectrum of experience and awareness: a `multiplicity of voices'168
or `multiple consciousness'.169 This approach is consistent with a number of
rationales for more women, and, indeed, other under-represented minorities
on the bench, which are: democratic legitimacy, trust, public confidence in
the judiciary, and diversity. Such an approach may disrupt the tendency for
judges to assume that society shares social, economic or moral values, at
least as these are reflected in the concept of the `public interest' or the
persistent fiction of the `reasonable man'. The argument for more women in
the judiciary based on diversity alone is relatively weak, even if it ultimately
leads to the judiciary `looking like' the rest of the population, unless that
diversity in gender, race, class, sexual orientation, and disability170 is also
reflected in a diversity of views that also reflects those backgrounds across
the judiciary as a whole.
The argument for greater diversity on the basis of gender, or indeed other
variables such as race, cannot be justified in terms of essential differences,
nor can the argument be based only on arguments about equality and
representation, though those arguments are strong to redress the historical
exclusion of women. The framing of arguments based on equality and
difference in dichotomous terms denies a much more complex field that
requires understanding of the social construction of the judge, judging, and
judicial authority, and the associated exclusion of outsider groups.171 A
thought experiment reveals the limitations of such an approach. If it were
possible to create a `virtual' judiciary that looked exactly like the groups that
one wished to see represented in judicial office, it could be said that the
judiciary was `diverse' and that the problem of under-representation was
solved. If, as is claimed by proponents of the representation-only rationale,
differences are not and should not be detectable in the approach to and
outcome of judging, one would wish to electronically programme the virtual
judiciary to apply the law automatically and consistently to every same-fact
situation. Yet, this manifestly negates the concrete particularities of human
existence. Moreover, no programme could conceive of the programming
permutations necessary for disposition of all cases over time, given law's
necessary lability and indeterminacy, and the disparate impact that judicial
background and experience has on adjudication. This should serve as a

168 K.M. Werdegar, `Why a Woman on the Bench?' (2001) 16 Wisconsin Women's Law
J. 31±40, at 40.
169 L'Heureux-DubeÂ, op. cit., n. 64, approving M. Matsuda, `When the First Quail
Calls: Multiple Consciousness as Jurisprudential Method' (1989) 11 Women's
Rights Law Reporter 7±10.
170 For a recent initiative in the United Kingdom, see Department for Constitutional
Affairs, Action Plan on Disability Equality and Judicial Appointment (2005).
171 G. Bock and S. James (eds.), Equality and Difference: Citizenship, Feminist Politics
and Female Subjectivity (1992).
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reminder that law is given meaning by, amongst other things, the different
perspectives and influences of its judges. The argument is not only about
gender, but also about experience and background. A more compelling
rationale for greater diversity in the judiciary lies in a synthesis of arguments
about representation and probable difference based upon background and
experiences. The denial that difference can exist in judicial authority,
however it may play out, negates the possibility of judicial understanding of
the standpoint position of the other, for the other cannot exist, in such terms,
as different from the judge.172 Rather than suggesting that women judges
will reach different decisions from those of men, this article suggests the
need to pay closer attention to any distinctive approaches that women judges
themselves report, in the context of reconsidering notions of judging and
judicial authority.

172 S. Benhabib, `The Generalized Other and the Concrete Other: The KohlbergGilligan Controversy and Feminist Moral Theory' in Feminism as Critique: Essays
on the Politics of Gender in Late-Capitalist Societies, eds. S. Benhabib and D.
Cornell (1987) 77±95, at 77.
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