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The future of free trade – a
German perspective
Dr. Hermann J. Knott, Andersen Tax Legal, Cologne

The German position
• In 2016, 46% of the German gross domestic product was due to
exports in goods and services
• Liberalization of global trade is of crucial importance

Germany‘s major trading partners

The repartition of competences with the EU
• With regard to external trade policy the EU represents the interests of
the Member States

Recent ECJ‐opinion
• ECJ declared that the free trade agreement with Singapore cannot, in
its current form, be concluded by the EU alone
• The provisions of this agreement relating to non‐direct foreign
investment and those relating to dispute settlement between
investors and States do not fall within the exclusive competence of
the EU, so that the agreement cannot, as it stands, be concluded
without the participation of the Member States.

Recent ECJ‐opinion
• Non‐direct foreign investment may, inter alia, take place in the form
of the acquisition of company securities with the intention of making
a financial investment without any intention to influence the
management and control of the undertaking (‘portfolio’ investments).
• distinction between direct and non‐direct foreign investment is
crucial since Article 207(1) Treaty on the Functioning of the EU
provides that EU acts concerning ‘foreign direct investment’ fall
within the common commercial policy for which the EU has exclusive
competence.

Recent ECJ‐opinion
• Under the planned agreement not only the European Union but also
the Member States of the European Union may be parties to investor
State disputes, as the respondent.
• Such a regime, which removes disputes from the jurisdiction of the
courts of the Member States, cannot be established without the
Member States’ consent.

Background and scope of this ECJ‐opinion
• the first “new generation” bilateral free trade agreements, i.e. trade
agreements which contain, in addition to the classical provisions on
the reduction of customs duties and of non‐tariff barriers in the field
of trade in goods and services, provisions on various matters related
to trade, such as investment.
• The scope of this ECJ‐opinion is not limited to the free trade
agreement with Singapore; it also concerns other bilateral free trade
agreements of the “new generation”.
• The capacity of the EU who is willing to conclude further free trade
agreements of this kind with Japan, Mexico and the Mercosur‐States
is therefore largely reduced

Trump‐Administration: protectionist trade
policy
• The US‐Administration demands a “fair” trade i.e. a trade surplus to
the disadvantage of the USA shall be rectified.
• China, Japan and Germany are at the center of this criticism.

Trump‐Administration: protectionist trade
policy

Measures planned by the Trump‐
administration
• High import duties on German cars produced in Mexico
• In the context of NAFTA the duty‐free import of goods to the US‐
American market may not last longer since the NAFTA‐Exit by a
Member State is subject to a notice period of only six months.
• US‐President does not need the approval of Congress in order to issue
a notice of termination.
• Until then, these kind of import duties would clearly infringe upon
NAFTA‐rules.

Measures planned by the Trump‐
administration
• it is questionable whether the risk of infringing International
Economic Law, is likely to impress a President who is committed to an
“America first”‐policy and against multilateralism.
• After a termination of NAFTA by the President, WTO‐rules would
apply according to which protective tariffs in their classical form are
prohibited.
• For most products only single‐digit tariffs are allowed under WTO‐
rules.

Measures planned by the Trump‐
administration
• More complicated is the case of the planned introduction of a border‐
adjustment tax.
• This kind of tax would render imports to the US‐market significantly
more expensive while exempting US‐exports.
• There is a lot of discussion whether this kind of tax is likely to have a
protectionist effect. Some even argue that this kind of tax is only
designed to use a loophole in the GATT‐system since it is not the
product itself which would be taxed but the companies that import
the product.

Brexit – core principles for the negotaitions
• shall apply to the negotiations of the withdrawal agreement and to
any preliminary and preparatory discussions on the framework for a
future relationship
• no cherry‐picking from the UK‐side
• Therefore, the UK government may not pursue a sector by sector
approach. In fact, the UK wanted to pursue a strategy whereby it
would agree a set of bilateral agreements governing access to the
single market, sector by sector.

Brexit –core principles for the negotaitions

Brexit –core principles for the negotaition
• no separate negotiations between individual Member States and the
UK
• negotiations will be conducted as a single package i.e. individual
items cannot be settled separately.

EU‘s top priorities in the wihtdrawal
agreement
• preventing a legal vacuum for businesses once EU treaties cease to
apply
• agreeing a “single financial settlement” ‐ UKs exit bill – covering legal
and budgetary commitments and liabilities, to ensure the UK
“respects the obligations undertaken before the date of withdrawal”

Brexit – the possible content of a future free
trade agreement
• it must ensure a level playing field in terms of competition and state
aid
• and it must encompass safeguards against unfair competitive
advantages through, inter alia, fiscal, social and environmental
dumping

Brexit scenarios
• WTO: Following its exit, the UK would have a relationship to the EU that is
similar to the status of a World Trade Organization member.
• FTA: The UK could agree its own free trade agreement with the EU. Such a
single comprehensive deal could potentially offer the advantage of most
extensive continuity at the cost of political autonomy.
• Customs Union: The UK could enter into a customs union with the EU.
Many sectors would not be covered especially the services sector would be
excluded.
• EEA and EFTA: The UK could join the European Economic Area and the
European Free Trade Association. However, this unlikely because it would
mean that the UK would have to adopt EU regulations and standards.
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CENTRAL EUROPEAN VIEW ON THE
FUTURE OF FREE TRADE

OVERVIEW OF POLAND’S
ECONOMIC AND POLITICAL
SITUATION

POLISH IMPORTS AND EXPORTS
According to Central Statistical Office, in 2015 Polish exports was, for the
first time in the history, greater than imports. Total values (in millions of
dollars) are:
• Imports: 197682,1
• Exports: 200342,8
• Balance: +2660,7

POLISH IMPORTS AND EXPORTS WITH EU
AND OTHER COUNTRIES
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POLISH PARTICIPATION IN EUROPEAN BUDGET
According to Central Statistical Office:
• Between 2004 and 2015, Poland received 109,6 billion of euro from
European budget, with contributions of 35 billion of euro.
• Ministry of Finance estimates that between 2014 and 2020, Poland
would pay 29,8 billion of euro and receive 105,8 billion.

POLISH ECONOMY UNDER CURRENT GOVERNMENT
Economy Report of 2015 shows us, that under rule of Law and Justice
party economy remains stable or shows growing tendencies. According
to the Report and Central Statistical Office :
• In 2015, GDP have grown 3,5% when compared to 2014, and only
four EU countries had greater growth.
• Employment rate was 66,5% compared to 69,2% of EU average rate
and increases each year.

POLISH RATING ON JUNE 2017
• According to S&P Poland has BBB+ level with a
stable perspective
• According to Moody’s, Poland has A2 level with a
stable perspective
• According to Fitch, Poland has A‐ level with a
stable perspective

MAJOR INVESTMENTS IN POLAND
Many investors have concerns about current political
situation in Poland, particularly about its impact on
possible investment in Poland. However, the economy
does not slow down and in recent months few major
projects had started and few international agreements
had been concluded. Next slides show few major
investments in Poland as well as important agreements
concluded between Poland and other countries.

MAJOR INVESTMENTS IN POLAND
• On September 7th 2016, International Automotive Components (IAC)
decided to build new factory of car cockpits in Opole. Estimated value
of the investment reaches about 20.000.000 USD. The company is
planning to hire about 550 new employees.
• On December 5th 2016, it was announced that join venture of GE
Aviation and Lufthansa Technic, XEOS decided to open new center in
Środa Śląska. Estimated cost of the investment is 250.000.000 Euro
and it will create about 500 new jobs.

MAJOR INVESTMENTS IN POLAND
• On May 16th 2017, Finnish company Andritz Pulp & Paper declared
that it is looking for business partners and subcontractors in Poland.
• On May 29th 2017, Guardian Industries decided to open new
Business Support Service in Katowice and hire 60 people to work
there. Guardian Industries also decided to open new production line
in Częstochowa earlier this year, which will create 90 new jobs.
• On May 31st 2017, Inter Cars (one of the biggest distributors of
automotive parts in the world) invested 200.000.000 PLN into new
logistic center in Zakroczym. The company plans to hire 200
employees at the center.

IMPORTANT AGREEMENTS CONCLUDED
BETWEEN POLAND AND OTHER COUNTRIES
• On April 24th 2017, Polish Investment and Trade Agency opened
Foreign Trade Office in Mexico, which will help both Mexican and
Polish companies.
• On May 22nd 2017, Poland signed cooperation agreements with the
International Enterprise Singapore Board and the Singapore Business
Federation, which will enhance trade between both countries.

BREXIT AND ITS REPERCUSSIONS
FOR CENTRAL EUROPEAN
COUNTRIES

BIGGEST CONCERNS FOR CENTRAL
EUROPEAN COUNTRIES
1. Matters connected with EU budget
2. Immigration issues

MATTERS CONCERNING EU BUDGET
Issues and questions connected with EU Budget which concerns the CE
countries the most:
effects of Brexit on 2014‐2020 budget cycle
effects of Brexit on future budgets
who will bear an additional costs to equalize the current level of the budget?
how much will the current contribution of CE countries in the EU budget
increase?
• will Brexit reduce subsidies already granted by EU?
• will Brexit limit the possibility or granting subsidies at similar levels in the
future?
•
•
•
•

UK CONTRIBUTIONS TO EU BUDGET (IN
BILLIONS OF EURO)
List of countries with biggest contributions to EU Budget
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PREDICTIONS FOR THE 2014‐2020 BUDGET
CYCLE
• Until 2020 the UK contributions are hard‐wired into the EU budget.
• It will not be easy for Britain to stop paying, as the EU budget
framework is a highly complex legal construction.
• An unilateral decision by London to stop paying, presumably in 2018,
would seriously damage the UK’s reputation in the eyes of its
creditors.
• That is why London will be very careful in this issue.

PREDICTIONS FOR THE 2020‐2026 BUDGET
CYCLE
• New budget negotiations for the years 2020‐2026 will be more
difficult, given that the “cake” will become smaller, unless the EU
finds new sources of revenues.
• One of solutions could be to expand the direct sources of revenues of
the EU budget, mainly sugar and customs duties, as well as a share of
VAT revenues, thus bypassing the member states entirely.

IMIGRATION ISSUES
• UK was the most popular emigration direction for the citizens of CE
countries.
• According to official, most likely underestimated, assessments the
total number of citizens of these countries currently living in the UK is
up to 1.5 million.
• The largest group constitutes Poles (from 790 to 890 thousand),
followed by Romanians (more than 150 thousand) and smaller groups
of Hungarians and Slovaks.
• The problem of over‐immigration was one of the most important
factors for so many votes against further UK membership in the EU.

TOTAL NUMBER OF EU‐27 NATIONALS LIVING
IN THE UK BY COUNTRY (2015)
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CONCERNS OF CE COUNTRIES RELATED TO
MIGRATION ISSUES
• It seems that the main concern of most CE countries is situation of
their citizens living in UK after Brexit.
• The main issues CE countries worry about are matters of:
•
•
•
•

employment and its conditions
medical care (especially costs of providing)
social security
education

POTENTIAL BENEFITS FOR THE CE COUNTIRES
ASSOCIATED WITH BREXIT
• Young emigrants who have gained experience and language
proficiency working in the UK may return to their home countries
which may implicate basis for increase in production capacity,
innovation and competitiveness of national economies.
• There is a possibility that companies located in UK will relocate their
offices and production facilities to CE countries in order to continue
to benefit from the EU economic freedoms, as well as because of
financial reasons (eg. cheaper labor costs);
• recently there have been reports that Nestle want to move its British factory
to Poland due to Brexit.

COMPREHENSIVE ECONOMIC
AND TRADE AGREEMENT (CETA)

BASIC INFORMATION ABOUT CETA
• On February 15, 2017 European Parliament voted in favor of the
CETA, which is a new trade agreement between the EU and Canada
• CETA main aim is to facilitate the export of goods and services to
citizens and businesses both in the EU and in Canada.
• In order for CETA to become fully effective, the European Parliament
and the parliaments of the EU Member States – including CE
countries ‐ must still approve it.

BASIC INFORMATION ABOUT CETA
• Amongst CE countries only Poland has so far ratified CETA.
• In spite of crucial significance of this agreement, it is quite surprising
that among member states of the EU there is no vivid official
discussion concerning CETA. The abovementioned refers also to CE
countries.

FUTURE OUTLOOK: BELT AND ROAD
INITIATIVE– NEW SILK ROAD

FUTURE OUTLOOK: BELT AND ROAD
INITIATIVE– NEW SILK ROAD
• New Silk Road will be a transmission belt of Chinese goods to other
countries.
• In order to achieve that goal, China established Asian Infrastructure and
Investment Bank (AIIB). Poland was one of the first countries that joined
this organization.
• On December 20th 2016, Polish Investment and Trading Agency signed
trading agreement with CCPIT Henan Provincial Committee – local trading
agency. The agreement will enhance trade and investment cooperation
between countries. On the same day, president of Agency met with
representatives of companies interested in investing in Poland.
• One of important projects that will help countries to achieve goal of
creating new silk road is Łódź ‐ Chengdu cargo railway connection.

Immigration Impact of
Brexit and Free Trade Agreements
Susan J. Cohen
Chair, Immigration Section
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

Mintz Levin. Not your standard practice.

Brexit Implications for UK Immigration
• Teresa May calling for significant reductions in immigration to UK,
to below 100,000 /year
• EU immigration to the UK is half of the total immigration into the
UK(in year ending /2015 net European immigration to UK was
172,000; compared with 191,000 non-European nationals)
• EU counties account for 35% of all immigrants in the UK: 29%
Polish; 12% Irish; rest evenly spread between the other countries in
Europe
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Comparison of EU Immigrants with Native UK Population

EU immigrants on
average more
educated
43% of EU
immigrants
have a
form of
higher
education
compared
with 23% of
UK born

15% of EU
immigrants
left school
at age 16
compared
with 44% of
UK born

78.2% of EU
immigrants
more likely
to be
employed
compared
with 72.5%
of UK born

EU
immigrants
younger
Among
working
age
population,
average
age of UKborn is 40

Average
age of
western EU
immigrant is
38;
average
age of A8
immigrant is
34
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Effect of Jobs & Wages
• The economic recession caused everyone’s wages to fall by
about 10%, unrelated to immigration to the UK
• While EU immigration has risen dramatically, since 2015 UK
unemployment rate has dropped from approximately 7.5% to less
than 5%
• Therefore no link between changes in real wages of UK born and
increases in UK immigration
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Impact of EU Immigration on UK Public Finances and Public
Services
• EU immigrants are making net contributions
• In decade leading to 2011, A8 immigrants paid in £15B more than they took out in public
benefits spending
• In contrast, UK nationals received more in benefits than they paid in taxes
• UK Office of Budget Responsibility found that UK’s national debt would be 40 percentage points
higher by 2016 if net immigration were to be reduced to 0 from 140,000/year
• Accordingly, reducing immigration to UK would generate need for greater austerity in UK
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Impact of EU Immigration on UK Productivity
•

Migration acts like trade: people move to countries where they can be more productive and earn higher
incomes
– This fills in gaps in skill composition of a national workforce, and fosters specialization

•

Strong evidence of positive effects of more educated immigrants on UK service productivity

•

Study by Boubtane et all 2015 finds that a 50% decrease in net immigration to UK would reduce UK
productivity growth by .32%year

•

Since EU immigration is half of the current UK total, cutting EU immigrants to 80,000/year is likely to reduce
productivity growth by .16%, – if this happens, about a decade after Brexit, UK GDP per capita would be
about 1.6% lower than it otherwise would have been if immigration levels had remained constant
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Summary of Economic Impact of Brexit on UK Immigration
Falls in EU immigration likely to lead to lower
living standards for UK-born because:
Immigrants help reduce the deficit;
as they are more likely to work and
pay taxes;
They are less likely to use public
services because they are younger
and better educated than UK-born
EU immigrants also have positive
impact on UK productivity
69

Impact of Brexit on UK Membership in European Economic
Area
• Withdrawal from EU may not automatically result in withdrawal
from EEA
• Despite Brexit, UK may need to unilaterally withdraw from EEA in
accordance with Article 127(1) of EEA Agreement
• If UK does not withdraw from EEA, free movement of people
would continue
• Even if stays in EEA, UK could invoke "safeguard" measures to limit
immigration into UK by member countries, similar to measures
taken by Liechtenstein and Iceland
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Immigration Impacts of "Hard" Brexit
• If "hard" Brexit, EU immigrants working in UK more likely to face restrictions on ability to remain
• EU nationals who have secured permanent residence status would be able to remain
• UK citizens working in EU could face new visa restrictions and limitations on right to remain and work in
EU countries
• Likely could negotiate visa-free travel for tourism purposes for visits up to 90 days
• UK citizens may become subject to new EU travel authorization system, Etias (similar to US ESTA system),
which requires submission of electronic travel permission application and security background check
clearance before authorization issued
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Effect of NAFTA on Immigration to U.S.
• Low tariffs guaranteed to NAFTA member states was supposed to stimulate the economies and
create more jobs in the member countries
• It was expected that increased job opportunities in Mexico would stem tide of migration of
Mexicans to U.S.
• After NAFTA went into effect, due to subsidies US offered to farmers and entry into Mexico of low
cost mega-stores (Walmart), unanticipated impact was increase in illegal Mexican migration to
U.S. due to loss of farming and other unskilled jobs in Mexico
• Mexican economic crisis also contributed to spike in Mexican migration to U.S. in years
immediately following NAFTA
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Effect of NAFTA on Immigration to U.S. (cont'd)
• Skilled workers in Mexico have benefitted from investment by the U.S. and Canada in
automotive and electronics manufacturing facilities in Mexico – 30% of Mexican workforce
benefitted from creation of skilled jobs resulting from NAFTA
• By 2020 it is expected that almost 25% of all North American vehicle production will take place in
Mexico
• Absent NAFTA, these skilled jobs would likely have gone to China or other countries where labor
is less expensive
• By 2015 due to improved Mexican economy, Mexican migration to U.S. has virtually stopped
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U.S. Visa Provisions in Free Trade Agreements
• Trade agreements between U.S. and Mexico, Canada (NAFTA), Chile,
Singapore and Australia contain immigration provisions for temporary
work visas for skilled workers
• Initial admission/entry periods under these visas range from 1 year – 3
years
• None of the visas created by free trade agreements include a labor
market test; but except for the NAFTA-based visas, the visa provisions
do require the U.S. employer to pay the foreign worker the
“prevailing” rate of pay and not to adversely impact wages or
working conditions of U.S. workers
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U.S. Visa Provisions in Free Trade Agreements (cont'd)
• U.S. immigration law extremely outmoded: U.S. desperately requires new visa categories to be
created by legislation to accommodate needs of U.S. employers and U.S. economy, particularly
in technology and science
• In absence of U.S. Congress’ failure to pass comprehensive immigration reform, U.S. employers
have relied wherever possible on hiring skilled workers using the visa options created by the free
trade agreements with Canada, Mexico, Singapore, Chile and Australia
• Great antipathy by U.S. Congress towards immigration provisions in free trade agreements and
strong sentiment to refuse to pass any future legislation implementing any visa categories or
immigration pathways embedded in free trade agreements
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10 DOWNING STREET
LONDON SWlA 2AA

THE PRIME MINISTER

29 March 2017

On 23 June last year, the people of the United Kingdom voted to leave the
European Union. As I have said before, that decision was no rejection of
the values we share as fellow Europeans. Nor was it an attempt to do harm
to the European Union or any of the remaining member states. On the contrary,
the United Kingdom wants the European Union to succeed and prosper.
Instead, the referendum was a vote to restore, as we see it, our national
self-determination. We are leaving the European Union, but we are not leaving
Europe - and we want to remain committed partners and allies to our friends
across the continent.
Earlier this month, the United Kingdom Parliament confirmed the result of the
referendum by voting with clear and convincing majorities in both of its Houses
for the European Union (Notification of Withdrawal) Bill. The Bill was passed
by Parliament on 13 March and it received Royal Assent from Her Majesty
The Queen and became an Act of Parliament on 16 March.
Today, therefore, I am writing to give effect to the democratic decision of the
people of the United Kingdom. I hereby notify the European Council in
accordance with Article 50(2) of the Treaty on European Union of the United
Kingdom's intention to withdraw from the European Union. In addition, in
accordance with the same Article 50(2) as applied by Article 106a of the
Treaty Establishing the European Atomic Energy Community, I hereby notify
the European Council of the United Kingdom's intention to withdraw from the
European Atomic Energy Community. References in this letter to the European
Union should therefore be taken to include a reference to the European Atomic
Energy Community.
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1.

We should engage with one another constructively and respectfully, in
a spirit of sincere cooperation. Since I became Prime Minister of the
United Kingdom I have listened carefully to you, to my fellow EU Heads
of Government and the Presidents of the European Commission and
Parliament. That is why the United Kingdom does not seek membership
of the single market: we understand and respect your position that the four
freedoms of the single market are indivisible and there can be no "cherry
picking". We also understand that there will be consequences for the UK
of leaving the EU: we know that we will lose influence over the rules that
affect the European economy. We also know that UK companies will, as
they trade within the EU, have to align with rules agreed by institutions of
which we are no longer a part - just as UK companies do in other overseas
markets.

ii. We should always put our citizens first. There is obvious complexity in
the discussions we are about to undertake, but we should remember that at
the heart of our talks are the interests of all our citizens. There are, for
example, many citizens of the remaining member states living in the
United Kingdom, and UK citizens living elsewhere in the European
Union, and we should aim to strike an early agreement about their rights.
iii. We should work towards securing a comprehensive agreement. We
want to agree a deep and special partnership between the UK and the EU,
taking in both economic and security cooperation. We will need to discuss
how we determine a fair settlement of the UK's rights and obligations as a
departing member state, in accordance with the law and in the spirit of the
United Kingdom's continuing partnership with the EU. But we believe it
is necessary to agree the terms of our future partnership alongside those of
our withdrawal from the EU.
iv. We should work together to minimise disruption and give as much
certainty as possible. Investors, businesses and citizens in both the UK
and across the remaining 27 member states - and those from third
countries around the world - want to be able to plan. In order to avoid any
cliff-edge as we move from our current relationship to our future
partnership, people and businesses in both the UK and the EU would
benefit from implementation periods to adjust in a smooth and orderly
way to new arrangements. It would help both sides to minimise
unnecessary disruption if we agree this principle early in the process.
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The task before us

-

As I have aid, the Government of the United Kingdom wants to agree a deep
and special partnership between the UK and the EU, taking in both economic
and security cooperation. At a time when the growth of global trade is slowing
and there are ign that protectionist instincts are on the ri e in many part of the
world, Europe has a responsibility to stand up for free trade in the interest of all
our citizens. Likewi e, Europe' security is more fragile today than at any time
since the end of the Cold War. Weakening our cooperation for the prosperity
and protection of our citizens would be a costly mistake. The United Kingdom s
objectives for our future paitner hip remain those set out in my Lancaster House
speech of 17 January and the subsequent White Paper published on 2 February.
We recognise that it will be a challenge to reach such a comprehensive
agreement within the two-year period set out for withdrawal discussions in the
Treaty. But we believe it is necessary to agree the terms of our future
partnership alongside those of our withdrawal from the EU. We start from a
unique position in these discussions - close regulatory alignment, trust in one
another's institutions, and a spirit of cooperation stretching back decades. It is
for these reasons, and because the future partnership between the UK and the
EU is of such importance to both sides, that I am sure it can be agreed in the
time period set out by the Treaty.
The task before us is momentous but it should not be beyond us. After all, the
institutions and the leaders of the European Union have succeeded in bringing
together a continent blighted by war into a union of peaceful nations, and
supported the transition of dictatorships to democracy. Together, I know we are
capable of reaching an agreement about the UK s right and obligation a. a
departing member state, while establishing a d ep and pecial partner hip that
contributes towards the prosperity, security and global power of our continent.
"
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