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Duty to assert compensation for cartel
damages (1)
I.

Obligation of Corporate Management
 General duty to assert claims of the company
 careful 2-step assessment
• are there any claims of the company
• “Quality” of claims:
 enforceable
 valuable
 Judicial assertion can be necessary (-> if not: good reason required!)

II. Obligation of Supervisory Board
 Diligence and liability standards apply accordingly
 Prerequisite: supervisory board is responsible for making the respective
decision (mostly indirect -> primary obligation to enforce claims of the
company rests with the management)
 rather strict diligence standards in respect of the surveillance of
management board/executive board
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III. Legal consequences for corporate management in case of failure to
assert claims compensation for cartel damages without good reason

 Liability towards the company according to § 93 German Stock
Corporation Act (Aktiengesetz – AktG) – obligation to compensate for
the accrued damage
 assertion of claims by the supervisory board (§ 112 AktG):
 primary obligation of management to enforce damage claims against cartelists
 if management fails to do so without good reason, supervisory board has to review
damage claims against management  failure of the supervisory board to enforce
claims against management board without good reason result in liability of the
supervisory board

 no direct damage claim of shareholders (rule: no derivative action), but
shareholders can force the company to initiate court proceedings for the
enforcement of damage claims against the management (§ 148 AktG) and, if
the company fails to so, pursue the claim on behalf of the company
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§ 148 Court Procedure for Petitions Seeking Leave to File an Action
for Damages (“Klageerzwingungsverfahren”)
(1) Shareholders whose aggregate holdings at the time of filing the petition equal or exceed
one per cent of the share capital or amount to at least EUR100,000, may file a petition for
the right to assert the claims of the company for damages … in their own name. The court shall give them
leave to file such action for damages if
1.
the shareholders furnish evidence that they or, …, their predecessors in title have
acquired the shares before learning about the alleged breaches of duty …;
2.
the shareholders demonstrate that they in vain requested the company to institute the
necessary legal proceedings itself within an appropriate period of time;
3.
facts exist which give reason to suspect that the company has suffered a loss as a
result of improprieties or gross breaches of the law or articles; and
4.
there are no overriding interests of the company which would prevent the assertion of
such damage claim.
(3) The company may assert its claims for damages itself at any time; as soon as the company
files such action, all pending proceedings instituted by the shareholders concerning that
particular damage claim become inadmissible. The company may decide to take over a
pending action in which its own damage claims are being asserted by another party in its
current state at the time when the action is taken over.
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Practical Precondition of Shareholders Decision as to whether or not
proceed acc. to 148 AktG: Information
 Shareholder‘s right to information; § 131 AktG:
Each shareholder shall upon request be provided with information at the shareholders’
meeting by the management board regarding the company’s affairs, to the extent that such
information is necessary to permit a proper evaluation of the relevant item on the agenda.
The duty to provide information shall also extend to the company’s legal and business
relations with any affiliated enterprise. …

 Special Auditors; § 142 AktG:
The shareholders’ meeting may, by simple majority, appoint auditors (special auditors) for
the examination of matters relating to the formation of the company or the management of
the company’s business, and also, in particular, in connection with capital increases or
capital reductions. No member of the management board or the supervisory board may vote
on any such resolution either on his own behalf or on behalf of another person, if the audit
concerns matters related to ratification of the acts of a member of the management board or
the supervisory board or to the initiation of litigation proceedings between the company and
a member of the management board or the supervisory board. ...
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IV. Standards for the Board’s Decision Making as to whether to Pursue
Damage Claims
 Breach of Duty by Member(s) of Management
 § 93 para. 1 sentence 1 AktG: In conducting business, the members of
the management board shall employ the care of a diligent and
conscientious manager.
 breach can be act (e.g. direct participation in price exchanges) or
omission (e.g. failure to take steps against price exchanges of employees)
 § 93 para. 1 sentence 2 AktG: They shall not be deemed to have violated
the aforementioned duty if, at the time of taking the entrepreneurial
decision, they had good reason to assume that they were acting on the
basis of adequate information for the benefit of the company. [NOTE: hardly
conceivable in case of participation in a cartel]

 § 93 para. 4 AktG: The members of the management board shall not be
liable to the company for damages if they acted pursuant to a lawful
resolution of the shareholders’ meeting. Liability for damages shall not be
precluded by the fact that the supervisory board has consented to the act.
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 General Rule
If there has been a breach of duty by (a) member(s) of the management, the
supervisory board has to pursue the resulting damage claim on behalf of the
company
 Company’s Best Interest - Opposing (Justified) Interests of the
Company
Supervisory board may refrain from pursing damage claim against the
management if on the basis of appropriate information they have come to the
conclusion that it would contravene the best interests of the company (
“informed decision”)
 Re. Cartel Damage Claims that means: duty to assert cartel damage
claims against the management, unless asserting such claims is
inappropriate in economic terms .
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I.

Factor’s re. “Benefit of the Company”
 Prospects of success of a lawsuit?
 Recoverability of claims?
 Costs/charges exceed the company’s benefits?

II. Required Information Situation
 All economic, legal, and strategic data and knowledge
 Legal assessment necessary to be able to recognise and evaluate
consideration criteria:
 Who is capable of being sued and what is his financial situation? Is
there a D&O insurance?
 How much damage has been caused?
 Prospects of success and costs of legal proceedings
o Binding effect of decisions rendered by cartel authorities
o Right to information
o Limitation of claims
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III. Other consideration criteria
Depending on the Individual Case

Without Relevance
•

Threat of reputation damage
arising from litigation

•

Solidarity with the cartel member‘s
management

•
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Fear of countermeasures in
case of a cartel member being
economic dependent
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V.

Recommendated Actions

A.

Continuous analysis of public information to spot possible
damages caused by a cartel

B.

Procurement of information (inspection of files; information rights,
etc.)

C.

Legal assessment of successfully taking legal action before
making a decision based on consideration of all relenvant facts

D.

Recording the grounds of the decision
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This memorandum has been prepared solely for the purpose of general
information and is not a substitute for legal advice.
Therefore, WOLF THEISS accepts no responsibility if – in reliance on
the information contained in this memorandum – you act, or fail to act,
in any particular way.
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APPLICATION
• Since 1 January 2006 the Austrian Corporate Criminal Liability Act
(Verbandsveranwortlichkeitsgesetz, VbVG) is in force. Companies
may now be subject to criminal prosecution for acts committed by their
decision-makers or employees.
Associations (“Verbände”) can be defined as:
• Legal Entities
• Corporations
– especially stock companies, European Public Limited Companies,
private limited companies, private foundations, general partnerships,
limited partnerships and European Economic Interest Groupings
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EXEMPTIONS
e contrario
• Individual entrepreneurs
• Partnerships under Civil Law (GesbR)
As per sec 1 (3) VbVG
• Estates
• Entities of (federal) states and municipalities as well as other legal
entities which act in enforcement of the law
• Legally recognized churches and religions providing pastoral care
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FACTS CONSTITUTING AN OFFENCE AS
PER SEC. 3 (1) VBVG
• An association can be liable to prosecution if its decision-makers or its
employees commit a criminal offence which can be attributed to the
association
• Requirements:
– The criminal conduct benefits the association or
– Breach of an obligation for which the association is responsible
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EXAMPLE
The association benefits from the
offense

Breach of obligations incumbent on
the association

An authorised representative of Company A
invites the CEO of Company B to an
expensive trip resulting in a business deal
disadvantageous for Company B.

A lorry driver violates national labour law
regarding working hours and - due to over
fatigue - causes an accident involving
personal injury.

The offense is expected to lead to an
advantage for Company A which directly
establishes criminal liability of Company A
since it has been committed by a decisionmaker.

Pursuant to VbVG the company has to
ensure the compliance with national
regulations. In case of breach of such
regulations caused by substantial errors
within the company organization which
have increased the risk of an accident like
the one described above, the responsible
company can be liable to prosecution under
VbVG.
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DECISION-MAKERS
• CEOs, chairmen, authorized officers or authorized representatives in
general
• Supervisory board or staff in leading positions
• Persons with substantial influence on the management
Offences of decision-makers can be directly attributed to the company.
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EMPLOYEES
• Employment relationship, apprenticeship
• Home worker
• Other engagements comparable with employment relationship
For the liability of the association for employees (who are not decisionmakers) additional requirements have to be met:
• As per sec. 3 (3) VbVG:
– unlawful act committed by the employee (no 1) and
– the act was significantly facilitated by faulty or insufficient organisation
within the association (no 2)
 E.g. the association fails to take adequate technical, personnel or
organisational measures to prevent the occurrence of the criminal
offense
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EXCURSUS: LIABILITY UNDER CIVIL LAW
• In general legal entities are held responsible for actions of their
members according to the conditions set out in sec. 1313a and 1315
Austrian Civil Code (ABGB)
– Sec. 1313a ABGB ensures that the legal entity is liable for actions of its
assistants when performing contractual duties towards the damaged party;
sec. 1315 ABGB provides for very limited attribution in the absence of such
contractual relationship.
– These provisions only provide for liability of the association by way of
attribution. They do not provide for a legal basis of “responsibility” of the
association itself.

• Solution developed by Austrian legal doctrine: The association is liable
for all company leaders (representatives), which includes every person
holding a responsible, leading or supervising position in the
association.
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COMPARISON
Leader under civil law (ABGB)

Decision-Maker under corporate
criminal liability (VbVG)

Attribution of actions: broad
understanding

Attribution of actions: narrower
understanding

Attribution does not require particular
importance of the conduct giving rise
to liability
Any act carried out within the
professional frame is to be attributed

Only conduct resulting from leading
functions is attributed

Examples form the jurisdiction for a leader according to the ABGB:
• Site manager (even for smaller building projects)
• Hunt instructor
• Main cameraman at a sports event
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SANCTIONS
The Corporate Criminal Liability Act (VbVG) provides for the following
sanctions:
• Fines (calculated in daily rates, DR)
• Conditional or unconditional Leniency of fines
• Court orders, in particular for damage repair orders
• Withdrawal of Prosecution (“Diversion”)
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FINES AS PER SEC. 4 VBVG
Fines are to be calculated in regard to annual returns. The standard daily
penalty rate is 1/360 of the annual yield, but can be in- or decreased by
up to one third depending on the individual economic performance of the
company.
• minimum daily penalty rate:

EUR 50.-

• maximum daily penalty rate: EUR 10,000.The final amount of the fine is to be determined in relation to the
seriousness of the violation. For offences which foresee a prison
sentence of less then a year, the VbVG allows up to 40 daily penalty
rates. Severe violations are to be sanctioned with up to 180 daily penalty
rates.
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GRADUATION OF DAILY PENALTY RATES
min. EUR 50.- , max EUR 10,000.DR

Requirement

180

Offence which foresees lifelong imprisonment or up to 20 years,

155

offence which foresees a prison sentence of up to 15 years,

130

offence which foresees a prison sentence of up to 10 years,

100

offence which foresees a prison sentence of up to 5 years,

85

offence which foresees a prison sentence of up to 3 years,

70

offence which foresees a prison sentence of up to 2 years,

55

offence which foresees a prison sentence of up to 1 years.

40

In all other cases.
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EXTENUATING EXCUSES/ COURT
ORDERS
Several extenuating excuses or orders are provided for.
• Monetary penalties not exceeding 70 daily penalty units can be
suspended under determination of a probationary period from one to
three years. Court orders, especially providing reparations for damage
caused, can be released
• Monetary penalties exceeding 70 daily penalty units can be partly
suspended which means that only a part of the penalty needs to be
paid
• Court orders which include technical, organizational or personal
measures only possible with the association's consent
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LIMITATION PERIODS, SEC. 12 (3) VBVG
• Limitation periods regarding enforceability:
– 15 years
for monetary penalties exceeding 100 daily penalty units
– 10 years
for monetary penalties exceeding 50, but not 100, daily penalty units
– 5 years
in all other cases
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WITHDRAWAL OF PROSECUTION
(“DIVERSION“)
Criminal proceedings under the VbVG can be concluded by way of a
withdrawal of prosecution („Diversion“) which means that sanctions are
imposed without a sentencing and without an entry in the police records.
The damage caused needs to be repared.
Withdrawal of prosecution is connected with the following sanctions:
- Monetary penalty up to 50 daily penalty units and imposition of
procedural costs
- Probationary period up to 3 years (also in connection with court orders,
if need be)
- Declaration of the legal entity to do community work within up to six
months
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RISK REDUCTION
Outsourcing:
• Criminal offenses committed by an outsourced legal entity can only be
attributed to the outsourced entity itself. The parent company cannot
be charged.
• Insurance: The risk of a monetary penalty is not insurable. However,
procedural costs can be covered by a legal expenses insurance.
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INSURANCES
• In general, also intentional crimes are covered by a legal expenses
insurance.
• In case of negligence: A legal expenses insurance covers costs from
preliminary proceedings to the termination of proceedings by
abatement of the action, deferment of charge, acquittal or
condemnation.
• In case of condemnation for an intentional crime, it is likely that the
insurance cover ceases subsequently.
• A recourse by the association against their representatives regarding
the monetary penalty is explicitly excluded; however a recourse
regarding procedural costs or other damages is possible.
• Note: Some provisions apply to financial offences prosecuted by the
financial criminal authorities
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PRACTICAL EXAMPLE
Hospital “Göttlicher Heiland“
• A 23 year old woman went to hospital for a routine procedure. The
surgery was carried out without complications, however the woman
suffered from severe pain when she woke up. Therefore, she was
administered more pain killers and died from cardiovascular failure –
partly due to neglect of supervisory duties.
• Decision: The hospital was acquitted and the VbVG did not come into
effect. The neglect of supervisory duties and the (partial) lack of
knowledge of the physicians in charge were not attributed to the
association.
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UNCONSTITUTIONALITY?
Recently, the Austrian Constitutional Court (Verfassungsgerichtshof; VfGH) had
to assess, whether the VbVG is in line with the Austrian constitution. In its
decision, the VfGH came to the conclusion that constitutional rights are not
infringed by the VbVG. Further details:
• Case: An Upper Austrian company was condemned of sec. 168b Austrian
Criminal Code (unlawful agreements in a procurement procedure) – the court
held that the company facilitated the violation by its lack of organization.
• Appeal: trying to repeal the VbVG, alternatively repealing sec. 3 VbVG as
unconstitutional
• Arguments:
– Violation of the Principle of Equality (requirement of objectivity)
– Violation of the principle nulla poene sine culpa
– Violation of the presumption of innocence and violation of the right to a fair
trial (Article 6 ECHR)
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ARGUMENTS FROM THE DECISION
• The VfGH argued that the Austrian legislature, in accordance with
international requirements, had to provide "effective, adequate and
discouraging sanctions“ against accountable companies to prevent
criminal acts. Thus, a new category within the criminal law was
established, which drops the principle of personal liability. Of course,
such provisions which allow for third-party liability have to comply with
the requirement of objectivity.
• Thus, a company may not be penalized for actions which are outside of
its sphere of interests or influence. In cases where the connection of a
company's sphere of interests or influence is in adequate correlation
with the conduct of an employee or decision maker, it is possible to
constitute the liability of a company, if such conduct is considered a
criminal act and was committed unlawfully and with fault.
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LEGAL SYSTEM
The Austrian Iegal system is based on codified principles of civil law. Judicial precedents are not binding, but
are strongly taken into consideration by courts and the parties in dispute.
In Austria, all courts are federal courts. Austria's court system is composed of District Courts
(Bezirksgerichte), Regional Courts (Landesgerichfe), Courts of Appeal (Oberlandesgericht) and the Austrian
Supreme Court (Oberster Gerichtshof). In addition to the general court system, there are specialized courts
that rule on specific subject matter. For example, the Commercial Court (Handelsgericht) decides commercial
law disputes and the Labour Court (Arbe+ts- und Sozialgericht) handles labour and employment law disputes.
Generally, minor cases, i.e., cases valued up to EUR 15,000 (EUR 20,000 as of 1 January 2015; EUR 25,000
as of 1 January 2016), are heard before the District Courts in the first instance, and the Regional Courts act
as the appellate courts. Major cases, i.e., cases valued above the above-mentioned thresholds, are heard
before the Regional Courts in the first instance, and appeals are decided by the Courts of Appeal in the
second instance. District Courts handle the following types of matters (irrespective of the amount in dispute /
value of the case):
•

civil cases concerning claims for alimony and child support;

■

all civil cases concerning disturbance of possession of property, easements, lease or tenancy
relationships; and,
disputes over the establishment or contestation of paternity.

Currently, there are 119 District Courts in Austria (the number fs currently being reduced due to cost-cutting
measures). The Labour and Social Court is a Regional Court but only has jurisdiction to rule on matters
expressly provided by law, since the law determines the presumption of jurisdiction of courts of ordinary
jurisdiction. There are currently 20 Regional Courts in Austria.
The courts for commercial matters are competent to decide on matters concerning the judicial protection of
the rights and legal interests of physical persons and (egal entities, including claims in excess of EUR 15,000
(EUR 20;000 as of 1 January 2015; EUR 25,000 as of 1 January 2016). However, the majority of cases are
disputes arising in connection with a commercial relationship between the parties.
At the top of the judicial hierarchy is the Austrian Supreme Court. It functions primarily as a court of cassation.
It is a court of appellate jurisdiction in criminal and civil cases, commercial matters, cases of administrative
review and labour and social security disputes. It is the court of third instance in almost all civil cases within
its jurisdiction. Grounds of appeal to the Supreme Court are limited to grave questions of substantive and/or
procedural law.

2.

LITIGATION

The Austrian court system is rather efficient. Civil proceedings are commenced by the filing of a complaint
with the competent court. The complaint must contain allegations of the facts on which the claim is based and
offer evidence in support of those facts on which the claim is based. Under Austrian law, the claimant must
also include the relief or remedy sought in the matter. Remedies which the claimant may request include the
following_
•

performance of an obligation aimed at holding the defendant liable to pay a certain sum of money,
to deliver or surrender moveable property, to pay damages or to cease and desist (i.e., acts of
unfair competition);
declaratory decision, which are judgments determining the existence or non-existence of a Iegai
relationship or right, including the authenticity of a document; or,
creating, amending or cancelling a legal relationship.
fiF~7
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After a complaint is filed, the court will consider whether it has jurisdiction over the claim. If the court has
jurisdiction over the dispute, the court will then serve the complaint on the defendant, along with an order for
the defendant to submit a statement of defence within a specified period of time. The defendant's statement of
defence must include an explanation of the facts and evidence on which the defendant will rely, including the
judgment sought in response to the complaint; such as dismissal of the complaint in whole or in part.
Once the defendant submits its statement of defence, the court w(II then initiate the trial proceedings which
typically consist of several oral hearings. In Austria, jury trials do not exist in civil proceedings. The trial is
held and decided upon before a judge or panel of judges depending on the type and stage of the proceedings.
Trials serve the important purpose of allowing for the presentation and gathering of evidence. Evidence
presented by either party during the proceedings may include documents, witnesses, expert witnesses (expert
witnesses normally submit a written opinion but may be questioned upon the request of either party), and
testimony of the parties involved in the dispute. The witnesses are questioned by the judge followed by
examinations by the attorneys for the parties. After the hearings and taking of evidence has been concluded,
the judge will close the proceedings and issue a judgment, usually in writing.
In simple cases, a first instance judgment may be rendered within one year. According to statistics provided
by the Austrian Ministry of Justice; first instance proceedings pending before a district court take on average 6
(six) months; in regional courts, the average time is 12.2 {twelve point two) months (2012, median). In
appellate proceedings, evidence is generally not re-examined and new evidence or new allegations are not
admitted during the appellate proceedings. Appellate proceedings may take between 6 (six) months and 1
(one) year. The Supreme Court usually renders its judgment within 1 (one) year.
A party may also request interim remedies. A court may order a preliminary injunction to secure money claims
either before or during litigation proceedings. In order to have a request for a preliminary injunction granted,
the court must have a sufficient reason to believe that (a) the defendant will prevent or endanger the
enforcement of a potential judgment by destroying, concealing or transferring assets; or, (b) that the judgment
otherwise would have to be enforced in anon-European Union (EU) Member State. Potential preliminary
injunctions may include an order for the freezing of bank accounts or attachment of the defendant's assets,
including real estate, and the court may even extend an injunction to order that a third party not pay accounts
receivable to the defendant.
The final judgment issued by the court will also include an order specifying which party has to bear the costs
of the proceedings. Litigation costs are mainly composed of court and attorneys' fees, expenses for expert
opinions and travel expenses for witnesses. Generally, litigation costs are awarded against the losing party
who must reimburse the winning party. However, if either party prevails with a portion of their claim, the costs
are divided on a pro-rata basis.
In Austria, contingency fees that entitle an attorney to a certain percentage of the amount obtained by the
claimant are prohibited. The calculation of Iegai fees is based on the Austrian Act on Attorneys' Tariffs
(Rechtsanwaltstarifgesetz) and the Act on Court Fees (Ger~ichtsgebührengesetz).
The quota Iltis, i.e., the participation of the lawyer in the recovery, is prohibited in Austria

3.

BUSINESS CRIME

Over the past years, criminal authorities have become more interesfed and üetter equipped to starf
investigations in business crime matters. In fact. criminal proceedings are often conducted parallel to civil
proceedings. Criminal proceedings can be a powerful tool for recovering or securing assets or any other funds
that are derived from criminal offences.
Furthermore. since the Austrian Code of Civil Procedure (CCP; Zivilprozessordnung), is characterized by
rather restrictive disclosure rules, criminal proceedings represent an effective tool to obtain evidence, which
would otherwise not be accessible, from the opposing party. In addition, a criminal court may also decide on
civil claims brought against the accused by issuing a binding and enforceable decision, thereby avoiding time20
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consuming and costly civil proceedings that bear a substantial cost risk for the parties. Under Austrian law,
both lndividuais as well as Iegai entities can be subject to criminal prosecution.
The criminal investigation is usually conducted by the criminal investigation department of the police
(Kriminalpolizei) under the supervision of the public prosecution (Staatsanwalt). For corruption matters and
large volume white-collar crime cases. a special prosecution authority is competent; the Public Prosecution
Authority for Cases of White-collar Crime and Corruption (Wutschafts- und Korruptio~~sstaatsanwa/tschaft).
The overseeing judge (Haft- und Rechtsschutzrichter) at the local Regional Court (Landesgericht) decides
upon objections to investigative measures as well as requests to impose or terminate investigative custody.
Certain investigative measures require the overseeing judge's approval; in particular measures with coercive
character (e.g. house searches).
A conviction can be avoided (also, a potential penalty can be reduced) by cooperating with the public
prosecution, e.g. as chief witness (Kronzeugenregelung). The benefit derived from such cooperation varies
depending on the stage of the investigation. !f the public prosecution finds that there is sufficient basis for a
conviction, main criminal proceedings (Hauptverhandlung) are initiated by filing an indictment. in other words:
The case is brought to public trial.
The first instance main criminal proceedings are conducted by District Courts (Bezirksgericht), in minor cases
(with penalties of up to 1 (one) year of imprisonment) and Regional Courts (Landesgericht). While District
Court trials are held by single judges, the composition of the Regional Court varies depending on the charges:
single judge; panel of one judge and two lay judges; panel of three judges and a jury of eight persons.
Austrian criminal procedural law provides for a rather complicated system of two instances. Either the Court of
Appeal or the Austrian Supreme Court is on the top of the pyramid.
As of 1 January 2015, parties to criminal proceedings may also file a complaint with the Constitutional Court
(Verfassungsgerichtshofl if the parties consider the statutes applied to the case unconstitutional. Such
complaints may only be filed in connection with an appeal against a first instance decision.
Potential victims of a criminal offence are distinctly recognized as parties to criminal proceedings; this enables
potential victims access to information that can also be used in the pursuit of their civil claims. Potential
victims may, inter alias
•

have access to the files (which may be subject to restriction);

■

participate in certain phases of the criminal investigation;
participate in the main proceedings (trial) with the right to ask direct questions to the accused, to
witnesses and to expert witnesses: and
request that the criminal investigation be continued if the public prosecutor decides to terminate
the investigation.

Any victim {legal entities as well as natural persons) may also join criminal proceedings as a "private party''
(Privatbefeiligte~) via a formal statement of accession (Privatbeteiliytena»Schluss). In addition to the
aforementioned rights, a private party is also entitled to, interalia:
•

formally request the collection of evidence;

•

act as a subsidiary prosecutor if the public prosecutor drops the charges;
file a complaint if the criminal court terminates the criminal proceedings;
present its civil claims against the accused and request that the criminal court decide upon its civil
claims; and
ELI
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file an appeal if the criminal court fails to decide on (or finds in favour of) its civil claims.
While criminal proceedings area powerful tool to gain information otherwise inaccessible through civil
proceedings, criminal courts are reluctant to actually award civil claims (in total). Even in cases of convictions,
victims are often relegated to the civil courts.

4.

INSOLVENCY

The Austrian Insolvency Act (lnsolvenzordnung) which came into force on 1 July 2010 distinguishes between
three types of insolvency proceedings:
bankruptcy proceedings (Konkursverfahren);
restructuring proceedings where a bankruptcy receiver is appointed
{Sanierungsverfahren ohne Eigenverwaltung); and
restructuring proceedings where the debtor retains the right to seif-administration
(Sanierungsverfahren mit Eigenverwaltung).
While bankruptcy proceedings usually lead to a realisation or winding-up of the debtor's estate and the
distribution of the proceeds of its assets among its creditors, the aim of restructuring proceedings is to enable
the debtor to continue its business and to be discharged from its debts (Restschuldbefreiung).
Further, the Austria Business Reorganisation Act (Unternehmensreorganisationsgesetz) provides for a type of
proceedings which are not technically insolvency proceedings, but which enable the debtor to reorganize its
business.
Precondition for the opening of insolvency (bankruptcy or restructuring) proceedings is that the debtor is
illiquid, or in cases where the debtor is a corporate entity, either illiquid or over-indebted in terms of
insolvency Taws. Illiquidity (Zahlurigsuniähigkeit) means that the debtor is unable to pay its debts in due time
and is not in a position to acquire the necessary funds to satisfy its due liabilities within a reasonable period of
time. If a corporate entity's liabilities exceed its assets and the company has a negative prospect, the
company is considered to be over-indebted in terms of insolvency law (insolvenzrechtiiche Überschuldung).
Both debtors and creditors have the right to file a petition for bankruptcy; however, a petition for the
commencement of restructuring proceedings can only be filed by the debtor. In addition, once it is apparent
that the criteria for commencing bankruptcy proceedings are fulfilled, the debtor is obliged to apply for the
opening of bankruptcy or restructuring proceedings without culpable delay, and in any case, no later than 60
(sixty) days. The debtor may already file for the opening of restructuring proceedings in case of threatened
illiquidity. Late filing for bankruptcy or omission to do so may result in civil and/or criminal liability.
The purpose of bankruptcy proceedings is to determine the value of the debtor's estate (Konkursmasse), to
realize the debtor's assets and to distribute the proceeds among its creditors. Rights of secured creditors
remain in principle unaffected. The costs of the insolvency proceedings including the court-appointed
bankruptcy receiver's fees rank as priority claims. In effect, the unsecured creditors bear the costs of the
proceedings. After liquidation and distribution of the debtor's estate the bankruptcy proceedings are
terminated by court order.
However, termination of the bankruptcy proceedings does not have the effect of discharging the unsatisfied
claims of creditors which have not been satisfied in full. Creditors with remaining claims which have been
verified by the receiver. or by a court order, may enforce their rights against the debtor with respect to the
unsettled portion of their claim for a period of 30 (thirty) years, provided the debtor within such period, comes
into possession of any assets. In the case of a corporate debtor, bankruptcy usually leads to the ultimate
dissolution of the company, thus preventing later recourse to the debtor for payment of outstanding amounts.
Restructuring proceedings enable the illiquid or over-indebted debtor to continue its business and to be
discharged from its debts (f?estschuldbefreiung) by paying a certain part of the debts. The debtor has to offer
a restructuring plan (Sanierungsplan) which must be approved by the majority of its (unsecured) creditors and
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the insolvency court. Rights of secured creditors remain in principle unaffected. The Insolvency Act provides
for the following tvdo types of restructuring proceedings:
In restructuring proceedings where a bankruptcy receiver is appointed (Sanierungsverfahren ohne
Eigenverwaltung) the debtor loses its right to dispose over its assets and the court-appointed
bankruptcy receiver manages the insolvency estate. The debtor must offer a minimum payment of
20% of the debts within a period of 2 (two) years to its unsecured creditors.
In restructuring proceedings where the debtor retains the right to self-administration
(Sanierungsverfahren mit Eigenverwaltung) the insolvency court appoints a restructuring
administrator that supervises the debtor and has to approve certain transactions. The debtor can
be discharged from its debts by paying a minimum quota of 30% to its unsecured creditors within a
period of 2 (two) years. Further since 1995, a special insolvency regime has applied to natural
persons (entrepreneurs and private individuals). This special insolvency regime became
necessary as natural persons facing financial difficulties were often unable to meet the
requirements for a restructuring plan and were thus denied the benefit of discharging any claims
that exceeded the settlement quota (Restschuidbefreiung). At the same time, bankruptcy
proceedings did not offer a satisfactory solution to solving their debt problems, since creditors
would be able to enforce their rights with respect to unsettled claims against the debtor for a
period of 30 (thirty) years.
Insolvency proceedings are conducted by the insolvency court, which is a special unit within each court of first
instance (Gerichtshof 1. Instanz); except for insolvency proceedings of private individuals which are
conducted before the district court (Bezirksgericht). A regional exception exists for Vienna where the
competent insolvency court is the Commercial Court of Vienna (Handelsgericht Wien).
In all types of insolvency proceedings unsecured creditors have to file their insolvency claims within a
deadline set by the insolvency court. if a creditor fails to meet this deadline, a further creditor's hearing may
be scheduled at the expense of the creditor who failed to meet the deadline.

ARBITRATION
Vienna, Austria's capital city, is a major hub for arbitration in Europe and the Vienna International Arbitral
Centre of the Federal Economic Chamber (VIAC) is not only the most important arbitration institution in
Austria but also one of the leading arbitration institutions in Europe, especially regarding disputes relating to
Central and Eastern Europe. In addition to VIAC, Vienna also boasts a specialized arbitral panel established
by the Vienna Stock and Commodity Exchange. This is a permanent specialized arbitral panel that has
exclusive jurisdiction over disputes arising from exchange transactions, i.e., disputes between members of the
Vienna Stock and Commodity Exchange and disputes concerning merchandise contracts related to the
Vienna Stock and Commodity Exchange.
Internationally, dispute resolution through arbitration has several advantages. In particular, arbitration allows
for expeditious proceedings to obtain a final decision. Arbitral awards rendered in Austria are granted the
same effect as a court judgment under Austrian law: while the international treaties signed by Austria facilitate
transnational recognition and enforceability of such arbitral awards in some 150 countries worldwide.
Arbitration in Austria is governed by Chapter 6, Part 4 of the CC1', which defines the prerequisites for
arbitration including the validity of arbitration agreements and the minimum standards that must be observed
for a fair trial.
The original text of the law dates back to 1895 and, by virtue of the flexibility of the provisions, helped
establish Austria as an attractive seat for arbitration proceedings. In order to keep the law in line with
international developments in the field of arbitration, these provisions were fully revised on the basis of the
United Nations Commission on International Trade law (UNCITRAL) Model Law in 2006. Thus. arbitration in
Austria takes place in a framework that is familiar to all international practitioners. In 2013, the Austrian
legislator even went a step further to ensure the celerity of arbitral proceedings by, inter alia, providing that
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challenges to an arbitral award rendered in Austria are to be submitted directly to the Austrian Supreme Court
as first and final instance. Effective as of 1 January 2014, this amendment will prevent lengthy challenge
proceedings through all instances of appeal and. in addition, will warrant that a highly qualified and
specialized judicial senate hears such cases. This will undoubtedly further enhance Austria's reputation in
arbitration.

n

Generally, an arbitration agreement may be concluded between parties for both existing and future civil
claims that may arise out of or in connection with a defined legal relationship. Exceptions include:
public law matters, including marital and family matters;
penal law matters;
enforcement matters;
■

insolvency matters;
tenancy matters, including disputes on the termination of contracts regarding the lease of
apartments and claims relating to the Non-Profit Housing Act:
collective labour matters and social security law matters.

In addition, arbitration agreements relating to an employment contract (except for managing directors of
limited liability companies and stock corporations) and arbitration agreements involving consumers have
stricter form and content requirements. Specifically, the agreement to arbitrate must be contained in a
separate document and be personally signed by the consumer/employee (by hand). The seat of arbitration
must be stipulated. Prior to conclusion of the arbitration agreement, the consumer/employee must have been
provided with a written notice explaining the significant differences between arbitration and court proceedings.
However, individual negotiation of the arbitration agreement is not required.
The standard prerequisites for the valid conclusion of a legally binding arbitration agreement {if neither an
employee nor a consumer is involved) are by far more lenient: The arbitration agreement must be in writing
and indicate the parties' will to submit (certain or any) disputes arising out of a defined legal relationship to
arbitration. Further, the parties may determine the specifics of the arbitral procedure; this is usually done by
referring to the rules of a specific arbitral institution: such as VIAC, the International Chamber of Commerce
(ICC) or the London Court of International Arbitration (LCIA).
If the parties do not stipulate a specific procedure (be it individually negotiated or by reference to the rules of
an arbitral institution), Austrian law contains a number of default provisions regulating the most important
procedural aspects. For example, Austrian law foresees that where there is no agreement between the parties
the number of arbitrators shall be three; each party shall appoint one arbitrator and the two party-appointed
arbitrators shall nominate the third arbitrator, who shall serve as the chair of the arbitral tribunal. Should (one
of) the parties fail to appoint an arbitrator or the two party-appointed arbitrators fail to appoint a chair, either
party may file a request to the Supreme Court to make the necessary appointment. Austrian law mandates
that arbitrators must be impartial and independent. The only other restriction that parties must observe is that
Austrian judges may not accept appointments as arbitrators. Otherwise, the arbitrators may be freely chosen
by the parties to the dispute.
Regarding interim measures, Austrian law foresees that an arbitral tribunal's competence includes the
issuance of interim protective measures, unless the parties have agreed otherwise. Any interim measures
shall be issued in writing. However, the arbitral tribunal may ask the requesting party to provide appropriate
security prior to ordering interim measures. The competence of an arbitral tribunal to issue interim protective
measures does not affect or limit a party's right to apply to a state court to issue interim measures. In any
case, arbitral tribunals have no authority to enforce interim measures.
Interim measures must always be enforced by the state courts. Specifically, the competent district court shall
enforce such measures upon the request of a party. Where an order for an interim measure provides for a
means of protection unknown under Austrian law, the district court may upon request enforce such order
24

'fNOLF '

.: Guide to:

Dispute Resolution in Austria

nonetheless by means of the legal instrument under Austrian law which comes closest to the measure
ordered by the arbitral tribunal.
Austrian courts generally enforce interim measures issued by arbitrai tribunals: regardless of whether the seat
of arbitration is within Austria or not. The list of grounds for refusal (s limited and a district court may only
refuse enforcement if
the seat of arbitration is in Austria and the measure suffers from a defect which constitutes
grounds for setting aside an arbitral award;
the seat of arbitration is not in Austria and the measure suffers from a defect which would
constitute grounds for refusal to recognise and enforce a foreign arbitral award;
•

the enforcement would be incompatible with an Austrian or foreign court measure;

■

the means of protection is unknown under Austrian law and no appropriate means as provided by
Austrian law were requested.

Upon request of a party; the district court shall set aside the enforcement if:
the term of the measure as set by the arbitral tribunal has expired;
■

the arbitrai tribunal has limited the scope of or set aside the measure;

■

a change of circumstances has made the order unnecessary (including that the claim to be
secured has been found to be unjustified); or
security was provided, making the enforcement unnecessary.

Austrian law contains an exhaustive list of the grounds for challenging arbitrai awards (Section 611 CCP).
Such grounds for challenge include
•

lack of jurisdiction;
Ultra petita;

■

lack of due process;

•

improper composition of the arbitral tribunal;

■

violation of Austrian procedural ordre public;

■

non-arbitrability of the subject matter; and
violation of substantive Austrian ordre public.

A challenge must be filed within 3 (three) months from the receipt of the award.
Overall, Austrian courts have a very friendly attitude towards arbitration. Consequently, Austrian businesses
are generally willing to conclude an arbitration agreement, especially in the context of international business
transactions.

6.

ENFORCEMENT OF FOREIGN JUDGMENTS AND ARBITRAL AWARDS

The enforcement of foreign judgments (i.e., non-EU judgments) in Austria is contingent on the issuance of a
declaration of enforceability by the competent Austrian court. The enforcement proceedings are governed by
the Austrian Enforcement Act {Exekutionsordnung).
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By virtue of its membership in the EU, the procedure for the enforcement of EU judgments in Austria is
subject to a standardized and simplified procedure. which is presently governed by Council Regulation (EC)
No. 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters
(until 9 January 2015).
As a general rule, a judgment rendered in a Member State of the EU is recognized in any other Member State
without any spec(al procedure. Notwithstanding, there are a number of limited grounds on which recognition of
a foreign judgment can be denied. These exceptions include cases in which the recognition of a given
judgment is manifestly contrary to the public policy of the Member State in which recognition is sought, or
when the judgment was rendered in violation of due process.
Other grounds for the denial of recognition are, inter alia, if the decision is "irreconcilable with a judgment
given in a dispute between the same parties in the Member State in which recognition is sought", or if the
judgment is "irreconcilable with an earlier judgment given in another Member State or in a third state involving
the same cause of action and between the same parties", provided that the earlier judgment can be enforced
in the state in which recognition is sought.
According to the Austrian Supreme Court, the requirement that the foreign judgment be enforceable in the
state of origin does not imply a requirement that the title be executed in the country in which it was rendered,
but rather that such judgment is only formally enforceable.
Specifically, in order to determine the authenticity of a judgment that is sought to be enforced in a given
Member State, the party seeking recognition must provide a copy of the judgment, which should be
accompanied by a Certificate of Authenticity issued by either the court that rendered the decision in the
country of origin or another competent institution. The translation of judgments and accompanying documents
is not mandatory according to Article 55 of Council Regulation {EC) 44/2001. However, the court may still
order the party to produce a (certified) translation of the judgment and the accompanying documents. Thus, in
order to avoid such a delay, attaching a certified translation is highly recommended.
As of 10 January 2015, the enforcement of EU judgments in Austria will be governed by Council Regulation
(EU) No. 1215/2012 which will replace the above—mentioned Council Regulation (EC) No. 44/2001. One of
the main changes/aims of the amendment is to limit the scope of forum shopping. The present legal situation
allows parties to stall anticipated proceedings by pre-emptively initiating proceedings in other jurisdictions
known for overly lengthy proceedings; for as long as the pre-emptively addressed court needs to decide upon
its (non)competence over the matter, aIi other EU Courts are prevented from hearing the case. The
amendment battles this strategy (known as "Italian Torpedo") by strengthening the procedural effect of choice
of forum agreements. Consequently, the amendment already has to be taken into account in the wording of
contracts.
With respect to judgments of foreign/non-EU Member States, the requirement to have the judgment declared
enforceable can turn out to be a rather cumbersome procedure depending on the origin of the judgment. If
reciprocity cannot be established, meaning that the foreign state does not enforce Austrian judgments.
success is unlikely.
Any decision by a foreign/non-EU court must be declared enforceable by an Austrian court in order for the
decision to be enforceable in Austria. The general requirements for the issuance of a declaration of
enforceability are:
the foreign judgment is enforceable in the state in which it was rendered; and,
reciprocity with the state of origin is established by bilateral treaties or other instruments.
The party must request the declaration of enforceability from the competent district court, i.e., in general, the
district court of the opposing party's domicile. In addition, the party is required to enclose certified copies of all
relevant documents with such request.
26

WOLF

_

_~ `~';~ Guide to:

Dispute Resolution in Austria

However, even if the requirements for enforceability are met, the declaration of enforceability may still be
refused if:
pursuant to Austrian rules on jurisdiction, the foreign court could, under no circumstances, have
jurisdiction over the legal matter:
the opposing party was not properly served with the document that initiated the foreign
proceedings;
•

the opposing party could not properly participate in the foreign proceedings due to irregularities in
the proceedings; or,
the judgment violates very basic principles of Austrian law (ordre public).

The court issues its decision without hearing the opponent. However, the opponent (as well as the requesting
party, if enforceability was refused) may file an appeal against the decision within 1 (one) month.
Once the declaration of enforceability has become effective, the foreign judgment may be considered equal to
domestic enforceable titles.
Regarding the enforcement of foreign awards, Austria is party to the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, with the reservation that the Convention will only be
applied to the recognition and enforcement of awards made in the territory of another contracting State.
Austria is also party to the 1961 European Convention on International Commercial Arbitration.
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Simple case

Attorneys' Fees (net)

Court Fees

Approximate Costs

Approximate Duration

rd Civit Proceeding!

Type of Proceedings

Assumptions based on an amount in dispute of
EUR 1,000,000: First instance: preparation of two
briefs, four hearings with a duration of 1 h, 2h, 4h, and
6h, respectively, preparation of hearings/meetings with
client, witnesses, correspondence with client: In total
EUR 35,000 to 50,000; second instance: one brief, no
hearing: EUR 8,000 to 20,000; third instance: one brief,
no hearing: EUR 7,000 to 18,000.

Amount in dispute EUR 500,000: Court fees: EUR
8,987 in first instance;
Amount in dispute EUR 1,000,000: Court fees: EUR
14,987 in first instance;
Amount in dispute EUR 5,000,000: Court fees: EUR
62,987 in first instance.

Court fees are based on the Court Fees Act and
depend on the amount in dispute. Examples:

Complex cases: first instance: 1 to 3 years; second
instance: 8 to 18 months; third instance: 10 to 18
months.

Simpfe cases: first instance: 1 year; second instance:
6 to 12 months; third instance: within 1 year.

(Procedure and Assumptions

■
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if a claimant has been partially successful, the
costs of both sides are divided on a pro-rata basis.
However, reimbursement of attorney fees only has
to be made on the basis of the fees provided for in
the Act on Attorneys' Tariffs.

Litigation costs are awarded against the losing
party who must reimburse the winning party.

If a claim is filed by a foreign party and
enforcement of a decision on reimbursement of
litigation costs is not safeguarded, the foreign
party can be ordered to pay a security deposit.

Court fees in the first and second instances are to
be paid by the party filing the appeal,

Court fees have to be paid upon filing the claim.

Litigation costs include court fees, attorneys' fees
and expenses for expert opinions and witnesses.

~ Practice Tips

DISPUTE RESOLUTION IN AUSTRIA
~

Assumptions based on an amount in dispute of
EUR 10,000,000: First instance: preparation of 4
comprehensive briefs, six hearings with duration of 2h,
4h, and 4 x 8h; preparation of hearings/meetings with
client, witnesses, correspondence with client: in total
EUR 75,000 to 250,000; second instance: one brief, no
hearing: EUR 30,000 to 60,000; third instance: one
brief, no hearing: EUR 25,000 to 50,000.
There are no civil jury trials in Austria.

Limited.
Limited.

Complex case

Jury Trials

Class Actions

Document Production

•
■

■
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There is no formal discovery in Austria.
Documents are subject to disclosure if a party
itself referred to the document in the course of the
proceedings, the party is obliged to hand the
document over by substantive law, or the
document is qualified as a "joint deed" between
the parties.
A court order to produce such documents is not
enforceable. Failure to comply with a court order
can only be considered by the court in its
evaluation of the case.

Consumer organizations often have similar claims
of consumers assigned to them and file one
complaint.

The Austrian Code of Civil Procedure does not
provide for a special proceeding for collective
redress. Traditional tools of multiparty practice
such as joinder and consolidation of proceedings
are applied.

Agreements on Quota Iltis and contingency fees
are generally prohibited for Austrian lawyers in all
types of proceedings.

The actual attorney fees of a party (depending on
the fee agreement between attorney and client)
may be substantially higher, but are of no
relevance to the opposing party.

DISPUTE RESOLUTION IN AUSTRIA

Yes.

Pro Bono System

In cases before district courts where the amount in
dispute is lower than EUR 5,000, or in matters
where district courts have exclusive jurisdiction
(e.g. family matters, tenancy), presentation by
counsel is not mandatory.

the necessity of translations and/or international judicial assistance;
whether the case is in the public eye, etc.

s

the necessity of private expert opinions/expert testimony (e.g., forensic accountants);

the number of suspects and other parties;

a

6

the location of the office of the public prosecution authority conducting the investigation/of the court
conducting the main proceedings;

whether the investigation is closed or the case is actually tried;

It is close to impossible to provide a general and serious estimation of the costs of criminal proceedings. The
complexity of the case is a major factor but also

Approximate Costs
o

There are no statistics available regarding the duration of criminal proceedings concerning charges of business
crime and/or corruption. in general, criminal investigations may take 1 to 3 years; first instance proceedings
(calculated from the indictment to the first instance courts decision in writing) may take 6 to 12 months; appellate
proceedings may take another 6 to 18 months. If the matter is remitted to the first instance, the entire case will
have to be reheard by another judge/panel.
It has to be stressed that complex cases regarding charges of business crime and corruption may easily take 5 to
10 years.

There is legal aid for natural persons as well as legal
entities who cannot afford the costs of Iegai
proceedings.

~

Approximate duration

Business Crime

Generally yes.

Mandatory Representatio€~
by CounseE

DISPUTE RESOLUTION IN AUSTRIA

Yes. Certain evidence may not be gathered by (order of)
the prosecution without prior court approval (e.g. banking
information).

Presentation by counsel is mandatory in (a) the criminal investigation for as long as the suspect is held in
investigative custody; (b) in the main proceedings if the potential penalty exceeds three years of imprisonment;
and (c) in (most) appellate proceedings.

Document Production

Mandatory Representation
by Counsel
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Not applicable in criminal proceedings.

Class Actions

limited privilege: Austria provides only
limited legal privilege regarding attorney work
products and client-attorney correspondence.
Such documents will only enjoy privilege if they
are physically located within the realm of the
attorney. Consequently, if such document is
found e.g. in the offices of the client, it will not
be protected by professional legal privilege.

Most cases of corruption and/or business crime are heard
by a single judge or a panel consisting of one professional
judge and two lay judges. In general, only capital offenses
and certain political offenses will be heard by a jury.

Jury Trials

For the party subject to criminal proceedings, the costs for the criminal investigation may easily range from EUR
75,000 to EUR 250,000; for the first instance proceedings from EUR 50,000 to EUR150,000, and for appellate
proceedings from EUR 30.000 to EUR 75,000. Suspects who are (fully) acquitted are eligible fora "contribution" to
his/her legal fees; the maximum contribution is limited to EUR 5,000 (irrespective of the actual costs) plus cash
outlays (e.g. costs for copies of the file).

For the party initiating and joining such proceedings as an injured party, the costs for the criminal investigation as
weil as the first instance proceedings may easily range from EUR 10,000 to EUR 50,000 and from EUR 5,000 to
20,000 for potential appellate proceedings. There are no court fees.

The following approximate costs are based on the assumption that no expert opinions or expert testimonies are
required:

DISPUTE RESOLUTION IN AUSTRIA

Simple case

Attorneys' Fees (net)

Court Fees

Approximate Costs

Approximate Duration

instance;

Assumptions: only the request for a preliminary
injunction is filed, the court renders its decision
without hearing the opponent: EUR 4.000 to 8,000 in first
second instance: one brief, no hearing: EUR
6,000 to 10,000; third instance: one brief, no hearing: EUR
6,000 to 10,000.

If the request for a preliminary injunction is applied for with
the original complaint, no extra court fees have to be paid.
If the request for a preliminary injunction is filed outside the
main proceedings, the court fees are reduced to half in first
instance. Only in some exceptional cases, the full court
fees of second and third instance apply for appeals.

Appellate proceedings: 1 to 3 months in second instance
and 2 to 4 months in third instance.

Generally, a decision on a request for a preliminary
injunction is rendered between 1 day and 3 weeks.

•

•
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Costs incurred by a successful applicant in
preliminary injunction matters can only be
sought in the main proceedings.

No litigation costs will be awarded to the
applicant in preliminary injunction proceedings.

The court may order the applicant to pay a
security deposit. In practice, it is advisable to
offer a security deposit if the demonstration of
the claim faces challenges.

Witnesses should be readily available, so that
they can appear on short notice before the
court.

Foreign-language documents should be
presented with German translations.

With the request for a preliminary injunction,
the applicant must provide available evidence,
such as documentary evidence and affidavits
that can be immediately examined by the court.

Yes. There is legal aid for natural persons as well as (egal entities who cannot afford the costs of legal
proceedings.

Preliminar in'unction Proceedin s

Pro Bono System

DISPUTE RESOLUTION IN AUSTRIA

instance:

instance:

Complex case

Procedural costs: registration fee of EUR 2,000; administrative fees of EUR 20,500 and fees for a sole arbitrator of
EUR 74,500.

Assumption: sole arbitrator and an amount in dispute of
EUR 10,000,000.

Total costs: registration fee of EUR 2,000, administrative
fees of EUR 11,000 and fees for a sole arbitrator of EUR
26,500.

Assumption: sole arbitrator appointed and an amount in
dispute of EUR 1,000,000

Simple case
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The arbitrators usually have large discretion
regarding the award of costs. However, in
practice the award on costs often depends on
the outcome of the case. The award of legal
fees is usually not determined by reference to
a statutory tariff.

The costs of arbitration to a large extent
depend on the arbitration agreement and the
amount in dispute, the amount of documents,
number of witnesses and whether expert
opinions are required. The costs of arbitration
also include the fees of arbitrators and
administrative charges.

he usual duration of arbitration proceedings is between 8 months and 2 years.

instance:

The procedural costs depend on whether a sole arbitrator or
an arbitral tribunal of three members is appointed, the
complexity of the case and the administrative charges.
The following two estimates are based on the procedural
costs of the Rules of Arbitration and Conciliation of the
Vienna International Arbitral Centre (VIAC).

i

second

Assumptions: apart from filing the request for a
preliminary injunction, two comprehensive counter
statements are filed in reply to two statements of
opponent; witnesses are heard: total costs (including
meetings with client/witnesses) of first
EUR
30,000 to 50,000;
one brief, no hearing:
EUR 20,000 to 45,000; third
one brief, no
hearing: EUR 20,000 to 45,000.

Procedural Costs

Approximate Costs

Approximate Duration

Arbitration ProcEedin s

Complex case

DISPUTE RESOLUTION IN AUSTRIA

Approximate Duration

1 to 2 months until a decision on recognition and
enforcement is rendered in first instance. 3 to 6 months if
the decision is appealed. The duration of execution

Jud ments and Arbitral Awards
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Under EC Regulation 44/2001 and the Lugano
Convention, the party that seeks recognition/
enforcement must submit a copy of

Limited. Usually the International Bar Association Rules on the Taking of Evidence are applied which provide
for a narrow document production.

Document Production

n

Assumptions based on an amount in dispute of EUR
10,000,000: review of 1000 pages of documents; no
challenge to the jurisdiction of the arbitrai tribunal; two
exchanges of submissions; review of correspondence with
arbitrai tribunal; assistance with the preparation of 8
witnesses; review of 8 written witness statements;
document production up to 500 pages; preparation and
review of expert opinions; preparation of oral hearing and
participation in an oral hearing; preparation and review of
one post hearing brief. Total approximate cost: EUR
250,000.

Complex case

Enforcement of Forei

Assumptions based on an amount in dispute of EUR
1,000,000: review of 100 pages of documents; no
challenge to the jurisdiction of the arbitral tribunal; two
exchanges of submissions; review of correspondence with
arbitrai tribunal; assistance with the preparation of 4
witnesses; review of 4 written witness statements; no
experts; preparation of oral hearing and participation in an
oral hearing; preparation and review of one post hearing
brief. Total approximate cost: EUR 100,000.

Simple case

Attorneys' Fees

In the case there is an arbitral tribunal with three arbitrators,
it may be that the fees for the arbitrators triple.

DISPUTE RESOLUTION IN AUSTRIA
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For enforcement of awards under the New
York Convention, the creditor must provide the
court with the authenticated original award or a
duly certified copy thereof and the original of
the arbitration agreement or a duly certified
copy thereof.

Simple case: EUR 400 to 600
Complex case: EUR 2,000 to 5,000

Further, a certified translation of the judgment
must be submitted.

Application for recognition/enforcement:

Attorneys' Fees (net)

Judgments that fail outside the scope of
application of the EC Regulation/t_ugano
Convention must be submitted in the original or
in a copy issued by the court that rendered the
judgment.

It is highly recommended to attach a
translation of the judgment in order to avoid
any delays.

For a declaration of enforceability no court fees have to be
paid. For specific execution actions court fees are based on
the Court Fees Act.

•

the judgment which should be accompanied by
a Certificate of Authenticity issued either by the
court that rendered the judgment or by another
competent institution in the state of origin.

Court Fees

Approximate Costs

proceedings depends mainly on whether the debtor has
executable assets and whether execution measures are
opposed by the debtor.

DISPUTE RESOLUTION IN AUSTRIA

1 year to several years; in very complex cases, duration of more than 10 years is possible.

Approximate Duration

Filing of insolvency claim:

Attorneys' Fees (net)

Complex case: EUR 2,000 to 5,000.

Simple case: EUR 400 to 600;

Court fees of EUR 20 for each filing.

Court Fees

Approximate Costs

The commencement of insolvency proceedings is published by edict on the website of the Austrian Ministry of
Justice under http://www.edikte.justiz.gv.at. In the edict, the period for filing of insolvency claims is set.

Filing of Insolvency Claims by
Creditors

Jnsolvenc Proceedin s

DISPUTE RESOLUTION IN AUSTRIA
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Sessions Hints Yates Memo, Fraud To Stay On
By Jody Godoy

Law360, New York (]anuary 11, 2017, 8:51 PM EST) -- U.S. attorney general nominee Jeff
Sessions suggested Tuesday that his Department of Justice would follow the Yates Memo's
mandate to pursue individuals in corporate cases as well as continue arecord-breaking
False Claims Act enforcement streak under the new administration.
Much of Sessions' testimony dealt mainly with his civil rights record and willingness to
enforce laws he voted against in Congress. But some comments indicated Sessions intends
to both increase FCA enforcement and make it more transparent and preserve the broad
emphasis on charging individuals tied to corporate wrongdoing.
Under questioning from Sen. Chuck Grassley, R-Iowa, who led the hearing as Judiciary
Committee chairman, Sessions said he supports the FCA and its whistleblower provisions
which have "caused companies to be more cautious."
Grassley asked for assurance that Sessions would report back to Congress on how many
FCA cases are under seal and how long, on average, the cases stay under seal. The FCA
statistics published on the DOJ website currently only include the numbers of cases
resolved and brought per year.
"I would do that," Sessions said. "My experience is sometimes they're [under seal] an
awfully long time."
"That's exactly why I'm asking the question," said Grassley, expressing hope that the
reports could keep the DOJ "more responsive and responsible" in FCA cases.
The law allows whistleblawers to flag fraud affecting the federal government and requires
the cases to be sealed for an initial 60-day period while the DOJ decides whether or not to
intervene and prosecute the case itself. But the agency can, and often does, ask courts to
keep them sealed much longer while they investigate the claims.
Barak Cohen, a former federal prosecutor who is now a partner at Perkins Coie LLP in
Washington, D.C., welcomed increased transparency, saying that that while the aims of
the law are laudable the way it is carried out can be problematic.
"Enforcement of the FCA often becomes almost an exercise in extortion where the
government engages in a long investigation that virtually forces companies to pay their
way out through fines," Cohen said.
The Obama administration left a new high water mark in FCA enforcement, recovering $31
billion since 2009. That number makes up 60 percent of all FCA recoveries since the law
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was overhauled in the 1980s.
FCA practicioner Michael Pauze of King &Spalding LLP said it's the potential►y onerous
penalties involved, like bans from doing business with Medicare and Medicaid, that drives
companies to settle more than the length of investigations.
"Even the threat of being charged can create catastrophic risk," Pauze said.
While Sessions did not speak directly to that point, Sessions said in another context that
he thinks individual prosecutions are more appropriate than blanket penalties against
businesses in some cases.
Asked by Sen. Mazie Hirono, D-Hawaii, whether he would continue cases like that against
Wells Fargo & Co. over fraudulent sales practices, Sessions said: "Sometimes, it seems to
me, Sen. Hirono, that the corporate officers who caused the problem should be subjected
to more severe punishment than the stockholders of the company who didn't know
anything about it."
Linda Dale Hoffa, a former government attorney who practices at Dilworth Paxson ALP,
said the comments generally square with Deputy Attorney General Sally Yates' 2015 memo
incentivizing companies to cooperate in cases against their executives or employees.
Hoffa noted it's a tradition for the deputy AG to put his or her own stamp on corporate
charging policy. Some of those changes have caused an uproar among the bar.
Defense attorneys blasted the memo written by then-Deputy Attorney General Larry
Thompson in 2003 allowing prosecutors to reward corporations for refusing to pay for their
employees' defense.
While the Yates Memo will stand for the time being, Sessions and his as-yet-unnamed
deputy can be expected to eventually change things up, Hoffa said.
As cases aimed at the highest levels of government, the presumptive AG left his options
open.
DOJ regulations require prosecutors with "personal or political" ties to a party with an
interest in the outcome of a criminal matter to disclose the potential conflict to their
supervisors.
When the conflict is between the AG and the president, however, the president's appointee
must make a judgment call.
Sessions took what former government attorneys see as a surprisingly safe route in
preemptively announcing he would recuse himself if investigations into Hillary Clinton were
reopened. The Alabama senator said his remarks on the campaign trail could make him
appear biased.
However, Sessions stopped short of saying whether he would decline to oversee or appoint
a special counsel from outside the DOJ in hypothetical cases relating to President-elect
Donald Trump and his businesses.
At the hearing, Sen. Richard Blumenthal, D-Conn., renewed his previous call for a special
counsel to handle what he said was an ongoing investigation into Deutsche Bank AG,
saying Trump's debts to the bank create an issue. The German financial institution agreed
to a $7.2 billion settlement in December to end claims over unstable mortgage-backed
securities the bank sold ahead of the financial crisis.
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Sessions said that he was unfamiliar with the probe but expressed doubt Trump's financial
ties would require handling the case differently.
Hoffa, a former senior judiciary committee counsel far the late Sen. Arlen Specter, said
that if commenting on the Clinton investigation was enough to induce Sessions to stand
aside, the same rationale should apply in any probes potentially involving Trump for whose
benefit Sessions made the comments.
"If he says he must recuse on Clinton for lack of impartiality, then it follows logically he
would have to do the same for President-elect Trump and his family," Hoffa said.
--Editing by Katherine Rautenberg.
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