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§5.01. Introduction
As various contributions in this volume attest, guerrilla tactics like
those described above appear to be an increasingly common
phenomenon in international arbitration.(2) In a recent survey, 68% of
respondents reported that they had experienced what they
page
"313" believed were guerrilla tactics in international arbitration.(3) One
of the most notable aspects of this study is that the authors did not
seek to define the very topic they were investigating. Rather than a
methodological misstep, the absence of a clear definition of ‘
guerrilla
tactics'was an intentional decision. As the authors describe, ‘
what
needed to be discovered is whether counsel and arbitrators felt such
tactics were being used and to learn what kinds of tactics they felt
deserved to be labelled “guerrilla tactics”’
.(4) Given this starting point,
it is perhaps not surprising that conduct identified by some attorneys
as ‘
guerrilla tactics'would be defended by others as a legitimate
strategy, or even as part of an attorney'
s obligation to diligently
represent the client'
s interest.
One salient recent example of this ethical impasse is Hrvatska
Elektroprivreda d.d. [HEP] v. Slovenia,(5) a now-seminal ICSID case
on the topic. In HEP, a few days prior to the first substantive
hearing, Slovenia disclosed new counsel, an English barrister who
was a member of the same chambers as the tribunal'
s President.(6)
Slovenia'
s UK-based counsel vigorously defended the move,
contending that such counsel-arbitrator relations are ‘
by no means
unusual’in international arbitration.(7) Slovenia characterized its
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counsel'
s presence as a basic exercise of its right to have counsel of
its choosing.
In response, HEP vehemently obj
ected to what it considered a
wholly improper ambush. Among its arguments, HEP fundamentally
challenged existing practices that the English bar should govern. As
HEP argued, ‘
what may not, apparently, be cause for concern in
London may well be viewed very differently by a reasonable third
person from Africa, Argentina, or Zagreb, Croatia’
.(8) HEP insisted
counsel'
s presence would create an unacceptable appearance of
impropriety. Ultimately, the tribunal agreed with HEP and ruled to
disqualify the new counsel from participating in the arbitral
proceedings.(9)
HEP v. Slovenia is j
ust one example of an ethical clash that one side
characterizes as wholly improper, and the other defends as j
ustified
within established national practices. The thesis of this chapter is
that one factor contributing to the circumstances in HEP v. Slovenia,
and the rise of guerrilla tactics more generally, is the absence of
meaningful ethical regulation of counsel conduct in international
arbitration.(10) The absence of a common yardstick for evaluating
attorneys'professional ethics, combined
page "314" with the
almost complete absence of effective sanctions or enforcement
mechanisms, allows so-called guerrillas to escape consequences for
misconduct. Arguably, the gap also encourages misconduct by
facilitating unbounded creativity in pursuing client interests and,
when called out, allows plausible deniability that particular conduct
was unethical.
Guerrilla tactics and ethical clashes can take many forms(11) and, as
already noted, defy easy definition. For the purposes of this Chapter,
the term ‘
guerrilla tactics'shall be defined as per Stephan Wilske
and Robert Pfeiffer in ‘
An Etymological and Historical Overview’
,
Chapter 1, Section §1.01.(12)
The war metaphor invoked by the term guerrilla tactics is consistent
with another metaphor that would aptly describe the state of attorney
ethics in international arbitration –a no-man'
s land. Technically, a
‘
no-man'
s land’is a space between the formally occupied territories
of two warring sovereigns.(13) The uncertain political status of a noman'
s land means that it is unclear what rules or laws apply because
the warring sovereigns each claim legal dominion. And of course,
since no sovereign actually controls a no-man'
s land, the booby
traps, land mines and barbed wire determine how and when soldiers
manoeuvre in that space.
This Chapter assesses the reasons for the current status of counsel
ethics in international arbitration, assesses recent developments and
suggests future directions. Part I analyses the circumstances that
give rise to an ethical no-man'
s land, which permits ethical conflicts
and in some instances guerrilla tactics. Part II outlines current efforts
made in establishing an international code of ethics and proposes
the steps necessary for ethical standards to take hold in
international arbitration. Part III describes enforcement for the
international code of conduct.
§5.02. The Siege and Its Underlying Causes
The ethical ambiguity described in the introduction derives from the
inability of traditional regulatory frameworks for legal ethics to
effectively govern attorney conduct in international arbitration.
Historically, attorneys have been subj
ect to ethical rules created and
enforced by national, and even more often sub-national, regulatory
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authorities. In recent decades, law practice, and in particular dispute
resolution, has
page "315" globalized. Professional regulation of
attorneys, however, never really adapted.(14) Lawyer regulation not
only remains moored to national and sub-national authorities, but
also how that regulation applies in international arbitration remains
highly ambiguous.
As noted in the introduction, many attorneys are uncertain whether
their home ethical rules apply in international arbitration. The reason
is that ethical codes in most systems do not state expressly whether
they extend extraterritorially, or whether they extend into
international arbitral proceedings abroad.(15) This omission is not an
accident. Fierce competition for lucrative arbitration business has
arguably led to an ethical ‘
race to the bottom’
.(16) Rather than
exercising any role in regulating attorneys in international arbitral
proceedings, in an effort to attract more international arbitration,
many nations have instead legislated to constrain court review of
awards from arbitrations taking place within their boundaries.(17)
However, limiting or precluding foreign attorneys from appearing as
counsel in international arbitrations makes a state less desirable as
an arbitral seat (and is even seen as an act of hostility against
international arbitration). The cumulative effect is that counsel in
international arbitrations are almost systematically exempted from
local professional regulation and out of reach of their home
regulation.(18)
Even when an attorney is clearly bound by home state ethical rules,
conduct that is considered appropriate under those rules may (and
often does) conflict with the ethical practices and expectations of
opposing counsel. As a result, attorneys from different j
urisdictions
participating in a single international proceeding may be abiding
page "316" by conflicting ethical rules. In some instances, these
conflicts can lead to structural and procedural unfairness.
The seminal example is with respect to conflicting national traditions
about witness preparation. As one scholar recounts, lawyers from
different j
urisdictions working with the International Criminal Tribunal
for the Former Yugoslavia (ICTY) in The Hague have starkly
different opinions about pre-testimonial communication with
witnesses:
An Australian lawyer felt that from his perspective it
would be unethical to prepare a witness;a Canadian
lawyer said it would be illegal;and an American
lawyer'
s view was that not to prepare a witness would
be malpractice.(19)
Notably, Australian, Canadian and American attorneys are all from
systems that evolved out of the same common law tradition. Ethical
clashes are much more striking when one attorney hails from a
system that is predicated on a common law tradition and the other
attorney from a system predicated on a civil law tradition. In fact, the
ubiquitous example of national differences in witness preparation
most often contrasts the ethical perimeters of German practices with
those in the United States.(20)
By now, conflicting traditions about pre-testimonial communication
with witnesses have been largely resolved, such that this iconic
example of conflict is no longer perceived as an example of guerrilla
tactics. Certainly at one time, it would have been. Meanwhile, other
ethical conflicts among lawyers are on the rise. As a result, arbitral
tribunals are increasingly being pressed to resolve these conflicts,
particularly when they elevate from common scrabble to allegations
of guerrilla tactics.
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Today, arbitral tribunals routinely resolve ethical conflicts on an ad
hoc basis. Tribunals rule on these issues when ordering exchange
of documents or resolving disputes about parties'compliance with
such obligations;making evidentiary and privilege rulings;(21) ruling
on claims of alleged conflicts of interest and asserted privileges;
granting, denying or declining to consider requests for
disqualification;(22) drawing, or refusing to draw adverse inferences
based on alleged misconduct;(23) and
page "317" awarding costs
and fees.(24) In making these decisions, members of the tribunal
inevitably assess allegations of misconduct against their own sense
of what constitutes proper attorney conduct, based on their own
home ethical rules. For example, a continental arbitrator faced with
creative arguments by an American attorney may conclude that the
American attorney is inherently untrustworthy and may discount or
disregard arguments by that attorney.(25) That same arbitrator may
find offensive certain forms of witness preparation that are
consistent with prevailing practices in the United States.(26) The
ultimate question is whether international arbitration can continue to
operate with uncertain, unwritten and culturally variable assumptions
about what constitutes proper conduct for attorneys.
The most obvious answer is a simple no. Attorneys need more
guidance about what constitutes proper conduct. Parties need to
understand better how to plan their legal representation and related
case strategy. Arbitrators need more clear guidance and support in
making rulings on ethical issues. And if national bar associations are
to relinquish at least partial control over aspects of transnational
practice, they need assurance that there is a reliable regime in place
to protect client and societal interests implicated in attorney conduct.
The need for international ethical guidance has already been
identified and has spawned dozens of efforts at international codes
of ethics. Drafted in 1956 and 1977, respectively, the International
Bar Association (IBA), International Code of Ethics, and the Council
of Bars and Law Societies of the European Community (the ‘
CCBE’
)
Declaration of Perugia on the Principles of Professional Conduct
were among the first.(27) Remarkable for their prescience, they are
most accurately described as professional notions rather than rules
that provide any meaningful guidance.(28)
More recent efforts include the IBA ‘
Core Values'Resolution (1998)
and the IBA General Principles of the Legal Profession (2006), for
which a new commentary is currently being drafted.(29) In 2005, the
Bar Association Presidents'Meeting developed
page "318" a
Statement of Core Principles, now adopted by over one hundred bar
associations around the world. Meanwhile, the Union Internationale
des Avocats (UIA) developed the Turin Principles in 2002.(30) While
all laudable efforts, most operate at a level of abstraction that
provides little meaningful guidance to the most salient issues that
arise in international arbitral practice.(31)
Other modern international efforts within Europe have had a more
tailored focus. The CCBE developed a Code of Conduct (1988;
revised in 2006)(32) to provide guidance to attorneys engaged in cross
-border activities in Europe. While the CCBE code is arguably the
most advanced and successful international code of ethics to date,
(33)
it has little to say about international arbitration practice per se.
In another more recent effort, the Study Group of the International
Law Association on the Practice and Procedure of International
Courts and Tribunals published the ILA Hague Principles on Ethical
Standards for Counsel appearing before International Courts and
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Tribunals (the ‘
ILA Principles'
).(34) However, the ILA Principles only
apply to arbitrations in which one party is a state, meaning they are
expressly inapplicable to most international arbitrations. Like the
CCBE Code and some of its international predecessors, the ILA
Principles deal mostly in abstractions and fail to articulate its own
relationship to national ethical rules, particularly when those rules
conflict with the ILA Principles.(35)
The most important undertaking to date are Guidelines on the
Professional Conduct of Counsel in International Arbitration (IBA
Representative Guidelines) developed by an IBA Task Force that
was originally constituted in 2008. The first few years'work for the
Task Force was to hold a number of meetings ‘
to develop initial
views on the threshold question of whether ethical issues arise in
such a manner or with sufficient frequency that they required to be
considered further’
. Although the
page "319" original mandate
was to investigate the question, a detailed survey reflected broad
support for development of further guidance, which necessarily
broadened the Task Force'
s obj
ectives.(36) On 25 May 2013, the IBA
Taskforce published its ‘
Guidelines on Party Representation in
International Arbitration’
. While some had hoped, and others had
feared, that they would impose extensive obligations on party
representatives, they are instead more generally ‘
inspired by the
principle that party representatives should act with integrity and
honesty and should not engage in activities designed to produce
unnecessary delay or expense, including tactics aimed at
obstructing the arbitration proceedings'
.(37) The first effort of the Task
Force was to assess whether ‘
the lack of international guidelines
and conflicting norms in counsel ethics undermines the fundamental
protections of fairness and equality of treatment, and the integrity of
international arbitration proceedings'
.(38) The Task Force then held a
number of meetings in 2009 and 2010 ‘
to develop initial views on the
threshold question of whether ethical issues arise in such a manner
or with sufficient frequency that they required to be considered
further’
.(39) The Guidelines state explicitly that they are not intended
to displace otherwise applicable mandatory laws, professional or
disciplinary rules. Instead, they aim to provide a guide to conduct for
representatives in international arbitral proceedings. To that end,
parties may adopt the Guidelines in whole or in part by agreement,
and arbitral Tribunals may also apply the Guidelines at their
discretion after consultation with the parties.(40)
With regard to specific provisions, the Guidelines generally prohibit
ex parte communications between a party representative and an
arbitrator after the arbitrator has been appointed, with some narrow,
generally accepted exceptions. The Guidelines also set out a
principle of ‘
candour and honesty’in the presentation of evidence
and submissions provided to the Tribunal. The Guidelines also seek
to make document disclosure more reliable by obliging
representatives to inform parties of their obligations to retain and
disclose documents, by prohibiting the concealment of evidence
from the Tribunal, and by specifying that counsel should not make
any Request to Produce, or any obj
ection to a Request to Produce,
for an improper purpose, such as to harass or cause unnecessary
delay.(41)
Another important contribution of the Guidelines is their clarification
about the role of counsel in witness preparation, in Guideline 24,
which states:
page "320"
A Party Representative may, consistent with the
principle that the evidence given should reflect the
Witness'
s own account of relevant facts, events or
circumstances, or the Expert'
s own analysis or
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opinion, meet or interact with Witnesses or Experts in
order to discuss and prepare their prospective
testimony.
The Comment to Guideline 24 states that:
As part of the preparation of testimony for the
arbitration, a Party Representative may meet with
Witnesses and Experts (or potential Witnesses and
Experts) to discuss their prospective testimony. A
Party Representative may also help a Witness in
preparing his or her own Witness Statement or Expert
Report. Further, a Party Representative may assist a
Witness in preparing for their testimony in direct and
cross-examination, including through practise
questions and answers (Guideline 24). This
preparation may include a review of the procedures
through which testimony will be elicited and
preparation of both direct testimony and crossexamination. Such contacts should however not alter
the genuineness of the Witness or Expert evidence,
which should always reflect the Witness's own account
of relevant facts, events or circumstances, or the
Expert's own analysis or opinion.
This approach may be more appealing to counsel and parties from
common law traditions than from the civil law traditions. Moreover,
the language arguably still leaves considerable grey area regarding
some of the most contested practices, such as the rehearsal with
witnesses of practice answers and questions and mock crossexamination. Whatever ‘tilt’ or remaining ambiguities, however, the
Guideline and Comment undoubtedly provide an important starting
point for Tribunals and counsel.
Even if the IBA Taskforce's work seems like a radical, long
anticipated, development, it may soon have competition. As
announced at the 2013 ICCA Congress, and referenced on several
occasions since, the London Court of International Arbitration (LCIA)
is working on its own code of ethics. According to sources, a newly
revised version of the LCIA arbitral Rules will include an annex on
the general duties of legal representatives appearing before LCIA
tribunals. The precise content, however, is being reviewed by the
LCIA Court and would not have general application, but would
instead only apply to arbitrations under the LCIA Rules.
Developing a workable body of ethical standards or rules is not
simply a drafting exercise. Numerous other critical issues still need
to be worked out. What topics should ethics for international
arbitration address? Should these ethics be articulated as general
standards, advisory guidelines or clear rules? Who should undertake
the task of promulgating international arbitration ethics?(42) How will
new standards or rules interrelate with otherwise applicable national
ethical rules? How would such standards or rules be enforced?
What role would national regulatory authorities have? Meaningful
answers to these questions are needed to overcome the sceptics
who argue against
page "321" formal ethical regulation in
international arbitration.(43) While not all these questions can be
answered in the space of this chapter, the next Part takes up the
question of what topics ethical guidance is needed on, and the final
Part considers potential enforcement mechanisms.
§5.03. The Content for International Ethical Standards or Rules
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This Part surveys the most significant ethical conflicts that arise in
international arbitration. While it does not exhaustively catalogue all
the differences in national systems, it does attempt to cut through
the superficial similarities and identify the most significant
differences among systems. It is primarily these conflicts that ethical
standards or rules for international arbitration will have to resolve.
[A]. Witness Communication, Improper Influence and Perjury
The paradigmatic example of conflicting national ethical rules in
international arbitration is pre-testimonial communication with
witnesses. The conflict is often distilled into a simple dichotomy: Civil
law systems generally prohibit pre-testimonial communication;
common law systems generally permit such communication. The
differences, even among systems from the same legal tradition, are
more subtle and complex,(44) but it is often said that the international
arbitration community has reached consensus about an international
rule that resolves these differences.
The current consensus is reflected in the 2010 IBA Rules on the
Taking of Evidence in International Arbitration (IBA Evidence Rules).
Article 4(3) provides that ‘[i]t shall not be improper for a Party, its
officers, employees, legal advisors or other representatives to
interview its witnesses or potential witnesses and to discuss their
page "322" prospective testimony with them’.(45) Even if it seems
like a great equalizer, the negative construction of Article 4(3) (‘It
shall not be improper … ’.) reveals that this language is not an
affirmative rule. Instead, it is only the removal; a prohibition. It does
not, however, necessarily create a level playing field that many
presume it should.
Simply removing (or attempting to remove)(46) national prohibitions
against pre-testimonial contact leaves open several important
questions about witness communication.(47) This ambiguity is
implicitly acknowledged in the 2010 revisions to Article 4(3), which
supplemented previous language that allowed for ‘interviews' to add
allowance for ‘discuss[ion] of potential testimony’. While this is a
seemingly broader permission, it is still too vague to resolve most of
the difficult questions. As one commentator notes, ‘“discuss” is a
broad concept’.(48)
Does this permission to engage in ‘interviews' or ‘discuss potential
testimony’ also allow ‘preparation’ of witnesses and ‘rehearsal’ of
witness testimony?(49) Does it permit contact with former employees
of an opposing party, or with individuals who hold confidential
information about the opposing party?(50) What are the obligations of
counsel when a witness they prepared then commits perjury? Are
there limits to witness interviews if a witness is represented by
counsel? Is it permissible to compensate a witness for time spent
interviewing, preparing and testifying?
A poll of international arbitration practitioners from different systems
would likely generate a range of different answers to these
questions. Indeed, one well-known Belgian arbitrator, who is clearly
aware of Article 4(3) and prevailing trends, still considers it ‘a daring
step’ for continental practitioners to prepare their own client's
page "323" witnesses, and ‘beyond … imagination’ and such
‘flagrant misbehaviour’ to contact an opposing party's witnesses.(51)
To address the seminal example of ethical conflicts – pre-testimonial
communication with witnesses – any future ethical standards or
rules for international arbitration must go beyond the basic
dichotomy of whether such communication is permitted or not
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permitted. They should provide guidance on the range of sub-issues
implicated by the potential for such communication. The IBA Task
Force has been contemplating these issues, and (as described
above) has provided some guidance designed to elaborate and
clarify application of the IBA Evidence Rules.
[B]. Information Disclosure and Document Exchange
Another area of ethical conflict that standards or rules will need to
address is with respect to information disclosure or document
exchange. One basic ethical obligation imposed on lawyers in legal
systems that include procedures for document exchange is that they
must comply with a valid document request, even if it requires
turning over to adversary documents that are harmful to that
attorney's client's case or interests.(52)
This ethical obligation is part of a larger duty that attorneys have to
ensure that parties comply with valid document requests. For
example, English procedural rules oblige solicitors ‘to take positive
steps to ensure that their clients appreciate … not only the duties of
disclosure and inspection … but also the importance of not
destroying documents which might possibly have to be disclosed’
and taking steps to ‘ensure that documents are preserved’.(53) In the
United States, counsel have been sanctioned for failing to ensure a
client's compliance with similar US ethical rules.(54) The practice of
offshoring or outsourcing document management (meaning the subcontracting of document review to legal service providers in, for
example, India),(55) is generating new ethical issues relating to
compliance, competence, conflicts of interest and protection of
page "324" confidential information at outsourcing facilities.(56)
Finally, because the practice of exchanging of documents creates a
risk of inadvertent disclosure of privileged documents, many
systems with such practices also generally impose on attorneys
ethical obligations related to inadvertent disclosures.(57)
In other jurisdictions, no similar pre-trial disclosure process exists.
Instead, each party generally presents to the court those documents
in its possession that support its case. In certain narrow
circumstances, a party may request that the court order an opposing
party to produce a document, but the conditions under which such a
request can be made are exceedingly narrow.
Not surprisingly, in systems following this approach to document
disclosure, there are generally no express ethical rules relating
directly to the process of document disclosure. There is simply no
need to regulate attorneys' ethical conduct in pre-trial exchange of
information in systems where that process does not exist. As a
result, attorneys from those systems have no express ethical
obligations to preserve or produce documents, to guide clients in
complying with orders to produce, to produce
page
"325" documents that are harmful to a client's case or to respond to
inadvertently produced confidential documents.
In recent years, these differences have had important consequences
in international arbitration. The starting point is that some degree of
document and information exchange has become a more normal
practice in international arbitration. The scope and nature of such
exchanges can vary considerably, depending on the identity of the
arbitrators, parties and counsel.(58) It is fair to estimate, however, that
conventional practice in international arbitration involves more
document exchange than would be typically required in a German or
French court proceeding(59) but less than permitted under English,
Canadian or US procedural rules.(60)
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Not surprisingly, international arbitration practice heightens the
conflicting national ethical traditions regarding document exchange,
and has led to allegations of guerrilla tactics. As one civil law trained
commentator explains, a ‘Latin American jurist … feel[s] legitimately
proud of retaining those [documents] which in one way or another
may harm him’.(61) Retaining those documents, however, is regarded
by common-law-trained attorneys so egregious that it is as if ‘parties
or their counsel … commit[ted] perjury or otherwise ma[de]
misrepresentations to the arbitrators'.(62) For these reasons,
differences over ethical obligations regarding document exchanges
would need to be addressed by ethical standards or rules developed
for international arbitration.(63) In fact, as described above, this is
another area in which the IBA Task Force has provided important
guidance.
page "326"
[C]. Conflicts of Interest
Another area in which different national ethical standards collide in
international arbitral proceedings is with regard to conflicts of
interest. In this area, there is the now-familiar common law/civil law
divide. In sum, US ethical rules impose extensive, detailed conflict of
interest rules on attorneys.(64) The conventional approach in
European and most other systems is to treat conflicts more flexibly
and personal discretion for counsel and their clients.
In international arbitration, the most prominent examples have
arisen with respect to conflicts with the tribunal, as in HEP v.
Slovenia. Alleged conflicts of interest are not limited, however, to
conflicts with members of the tribunal. For example, in Fraport AG
Frankfurt Airport Servs. Worldwide v. Philippines, another ICSID
case, one party sought to exclude counsel from proceedings for a
conflict of interest arising from the contested prior representation of
the Respondent in a related proceeding.(65) The tribunal concluded
that it did not have any ‘deontological responsibilities' and therefore
‘ha[d] no power to rule on an allegation of misconduct under any
such professional rules as may apply’.(66) Its conclusion was, in part,
based on its determination that there was insufficient evidence to
find a real risk of the disclosure of confidential information.(67)
Interesting, however, the tribunal ruled on the issue to ‘the fair
conduct of the proceedings before it’(68) and determined that it had
the ‘power and obligation to make sure that generally recognized
principles relating to conflict of interest and the protection of the
confidentiality of information imparted by clients to their lawyers are
complied with’.(69) Its reasoning, therefore, left open the potential that
in other contexts, a tribunal could rule to disqualify counsel if the
representation raised concerns about improper use of confidential
information.
Outside the investment arbitration context, conflicts can also arise
that highlight critical differences among national rules. Consider, for
example, an arbitration seated in Mexico between a US-Mexican
joint venture against the Mexican joint venture partner, where the
Mexican party is represented by the same Mexican attorney who
formerly represented the joint venture, and who continues to
represent the Mexican party against the joint venture.
Representation of one joint venture partner in a suit against a
current joint venture client is generally prohibited, and dumping the
joint venture partner is not considered an option. This same
representation, however, would
page "327" apparently be
permitted under Mexican rules.(70) The American party would surely
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want to enforce its right to conflict-free representation, but can it
seek disqualification? If so, under what standard or rule?
This situation pits the American party's right to conflict-free
representation, against the right to counsel of choice by the Mexican
party. In the absence of an international standard or rule, this type of
stand-off raises questions about the legitimacy of the proceedings
and could consequently be a basis for challenging the enforceability
of the award.
[D]. Confidentiality and Attorney-Client Privilege
Ethical standards or rules for international arbitration will also need
to address confidentiality and related issues regarding attorneyclient privilege. Here again, there are significant national differences.
Confidentiality in civil law countries is both broader than and
narrower than those of the United States. In most civil law countries,
the concept of ‘professional secret’ protects information
communicated by a client to an attorney, but not information
communicated from the attorney to the client.(71) More
problematically, from the US perspective, in many systems in-house
attorneys are not regarded as having confidentiality obligations,(72)
and thus do not enjoy the evidentiary privileges and protections that
would normally accompany such an obligation. This difference has
come as a rude awakening to many US firms doing business in
Europe, even ones as large as Microsoft, which was obliged to turn
over to the EU Competition Authorities information it had thought
was covered by the attorney-client privilege.(73)
Another important distinction is that civil law attorneys are not
necessarily obliged to maintain as secret, information they
communicate to clients or communications they have with other
attorneys. This potential limitation is usually a non-issue in domestic
proceedings in civil law systems because the general absence of
procedural opportunities to obtain such communications means they
do not need specific protections. When, as in international
arbitration, document disclosure is more broadly available, the
differences in the nature and extent of protection for confidential
page "328" information (as well as the ethics of asserting such
protections) are becoming a more significant area of conflict.
National legal systems also diverge in how they protect client
confidences when client wrongdoing or potential wrongdoing is
involved. Even among the ethical codes of the fifty states in the
United States, there is significant disagreement about the extent of
confidentiality obligations when a client has committed or is planning
to commit criminal wrongdoing.(74)
Apart from the variances in the duty to maintain client confidences,
many systems impose on attorneys other confidentiality
requirements that either do not exist or are in tension with other
ethical obligations in different systems. For instance, in many
continental civil law systems, such as Italy, France and Portugal
(though not Germany), as well as the United Kingdom,
communications between opposing counsel can be regarded as
confidential.(75) Upon receiving a communication marked
‘confidential’, or in French ‘sous la foi du Palais’, the receiving
attorney must maintain the communication as confidential and is
even prohibited from sending copies to her own client.(76) In the
United States, treating as confidential communications from
opposing counsel could conflict with an attorney's obligations to
keep clients informed, particularly if the communication involved
refers to a potential settlement.
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At an international level, the level of disagreement in the area of
protection of client confidences has been described as the most
significant threat to orderly transnational legal practice.(77) The nature
and perimeters of confidential information, as well as counsel
obligations to protect it, are often at the heart of parties' case
strategy and planning. This is an area that requires specific
guidance at an international level, and likely where the IBA
Guidelines will be able to make an important contribution.
page "329"
[E]. Ex Parte Communications
The nature and extent of permissible ex parte communications
between parties and arbitrators is another area of significant
disagreement and resulting confusion.
In most civil law systems, it is not necessarily presumed that both
parties will always be present during proceedings with the judge. If,
for example, in some European systems, an attorney arrived at a
hearing at which opposing counsel was either absent or late in
arriving, it would be considered perfectly appropriate for the judge to
discuss with the present attorney various aspects of the case.(78) In
the US, the same conduct might well result in a motion to disqualify
the judge and an ethics complaint against the lawyer. The US
judicial and attorney ethics entail almost absolute restrictions against
ex parte communications, except in very rare procedural contexts.(79)
In an unexpected counterpunch, notwithstanding the stringent US
rules prohibiting ex parte communications, domestic US arbitration
rules permit parties to communicate throughout arbitral proceedings
with their party-appointed arbitrators, even about crucial issues
involving strategy.(80) While Chinese and continental systems tolerate
some ex parte communication in adjudication, the approach adopted
by US domestic arbitration extends well beyond that level.(81) In yet
another apparent about-face, American attorneys have been known
to challenge ex parte practices in the Chinese arbitration system,
where the arbitrator, like the Chinese judge, will act as a mediator in
the same case in which the person presides as ultimate arbiter.(82)
page "330"
Ex parte communication with arbitrators, because of its obvious
potential to disrupt proceedings and taint results, is one area that
has attracted a great deal of attention to the lack of ethical regulation
for lawyers in international arbitration.(83) Many of the differences
have been resolved through regulation of arbitrators. It is still
important to address the attorney side of the equation. Clearer rules
will reduce the likelihood that attorney efforts to communicate ex
parte will put arbitrators in difficult situations that, when they arise,
necessarily disrupt proceedings, raising costs and avoid the
appearance of impropriety in arbitral proceedings.
Once again, these types of conflicts have been given a degree of
clarification in the work of the IBA Task Force.
[F]. Attorney Fees
Another ethical issue of growing importance in international
arbitration relates to how parties compensate their attorneys and
pay for the costs of bringing their claims. Both contingency fees and
funding by third parties allow a party who believes it has a
meritorious claim, but has insufficient funds to pursue that claim, to
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assert its rights by financing claims outside the traditional pay-asyou-go model for hourly attorney fees.(84)
Different legal systems have starkly disparate views on contingency
fee arrangements (or ‘conditional fees', as they are known in some
jurisdictions) and the possibility of third-party financing. Most of the
world has traditionally opposed such fee agreements. Within the EU,
most systems are strongly opposed to contingent fee financing of
cases.(85) In South Korea, contingent fee arrangements are similarly
common, even in family and criminal cases.(86) And contingent-like
fees have been permitted, though very limitedly, in other countries
such as Australia, Canada, Denmark, France, Ireland, Japan, New
Zealand, Portugal, Scotland and Thailand.(87)
page
"331" Proponents of contingency fees argue that, due to the high
initial cost of bringing certain types of lawsuits (such as personal
injury), contingent fees allow the less financially advantaged an
opportunity to obtain justice.(88) Recently, many nations traditionally
opposed to contingent arrangements have been loosening their
restrictions. For one, in 2008, the German Parliament passed an
amendment to the Federal Lawyers' Act authorizing lawyers and
their clients to agree on contingency fees in specific situations.(89)
Similarly, South Africa,(90) England, Wales(91) and Spain(92) have
abolished prohibitions within the past fifteen years.
Though contingency fees are traditionally used in tort and
employment cases,(93) their use by commercial organizations in
international commercial disputes has grown in recent years.(94) The
disparate approaches to contingency fees create two major
problems in international arbitration. For one, contingency fee
contracts made in countries having public policy objections to such
arrangements may be unenforceable or illegal. And two, arbitral
awards allocating costs and fees including contingent attorney fees
may be set aside if such fees are contrary to the public policy of the
law of the seat or country of enforcement.(95) As such, contingent fee
arrangements and third-party funding are also areas that should be
addressed in developing ethical standards or rules for international
arbitration.
page "332"
[G]. Creativity, Aggressiveness and Bad Manners
For all the differences in specific ethical rules, the clashes most
complained about by participants and commentators are usually
referred to as a conflict between professional ‘styles' or legal
cultures, rather than professional ethics. Many types of alleged
guerrilla conduct probably also falls into this general category.
American attorneys are often accused of interjecting excessive
objections, bullying witnesses on cross-examination, concocting
creative interpretations of legal rules and strategically jockeying for
procedural advantages. To their European counterparts, the
American approach to arbitration ‘total warfare’(96) is disruptive and
counterproductive. American attorneys are often regarded as
‘ungentlemanly’ if not barbaric.(97)
As Catherine Fox, general counsel for Alcatel Space Industries in
France, complained, in one arbitration an American attorney
‘constantly [said] “objection, objection, objection”. Finally the Swiss
president had to remind him he wasn't in a US court’. This conduct
by Americans has led to a perceptible souring of in-house counsel to
international arbitration generally. It is worth noting, however, that
while European arbitration specialists are frustrated with American
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excesses, they too are subject to criticism from Asian parties and
attorneys for treating commercial disputes as a ‘zero-sum game’(98)
and brazenly inflexible in negotiation and mediation processes.(99)
These differences are usually considered to be matters of ‘style’
rather than questions of ethics. But local and national ethical rules
are intimately related to, and establish the outer boundaries of,
professional styles. Zealousness is considered a professional virtue
and even an ethical obligation in the United States.(100) Vigorous
cross-examination is not only regarded as an ethical obligation, but
often elevated as a lawyer's highest ethical duty.(101) Similarly, with
creative argumentation, under the Model Rules of Professional
Conduct,(102) American attorneys are permitted ‘to urge any possible
construction of the law favorable to his client, without regard to his
professional opinion as to the likelihood that the construction will
ultimately prevail’. This ethically sanctioned room for creativity is
bounded only by strategic considerations and the stricture against
wholly frivolous arguments in Federal Rule of Civil Procedure 11.(103)
page "333"
In continental systems, as well as England, a similar degree of
creativity would be considered professionally irresponsible, if not
unethical. Zealousness is also regarded, not as a professional
virtue, but as ‘unbridled and ungentlemanly aggressivity and excess'
by foreign attorneys.(104) Rather than zealousness, ethical values in
systems other than the US usually emphasize the exercise of
restraint and independent professional judgment. In an extreme
example, English barristers are, and (until recently) attorneys in
some civil law countries were, forbidden from forming law firms for
fear that a partner's independent judgment could be stifled by those
of other partners. The same argument was the justification for not
allowing attorneys employed as in-house counsel to be considered
practicing members of the bar – it would be impossible to remain
professionally independent of a client who directly employs you.(105)
This insistence on professional detachment also explains why most
continental systems ethically prohibit contingency fee
representation.(106)
These ethical prescriptions translate into professional protocols or
styles, which often collide in international arbitration. As Doak
Bishop explains, a typical compliment from a British judge may be
that he acted ‘admirably understated, as usual’.(107) To an attorney or
arbitrator trained in that system, an American attorney's zeal during
international arbitration proceedings would seem unseemly and
improper. Similarly, an American attorney zealously ‘attempting to
obtain perceived procedural advantages might [be] viewed as
unreasonable partly because it asks the arbitrator to rule in a
manner inconsistent with the arbitrator's duty to treat the parties
fairly and equally’.(108) The ‘unreasonableness' of the request will
likely not result in an adverse ruling on the immediate issue, but
perhaps a deeper scepticism about the attorney's professional
ethics, even though the offending conduct was inspired by the
paramount American ethical virtue of loyal zeal for her client. This
category of conduct is not often directly regulated through express
ethical rules, even within national legal systems, except for the
absolute outer boundaries.
To the extent, the absence of clear ethics creates an anything-goes
atmosphere, it may encourage attorneys to follow their worst, rather
than their best, professional
page "334" instincts. Conversely, a
body of clearer ethical standards will help develop a collective
understanding of what constitutes proper conduct and development
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and promotion of clearer shared notions of professional civility.
While standards in this area are difficult to craft, guidance from the
IBA Task Force, and from the LCIA, is certainly a welcome
development.
§5.04. Enforcement of International Ethics
Based on the foregoing, the question of whether international
arbitration will develop its own ethical standards or rules for counsel
has been answered, and additional sources seem to be forthcoming
from the LCIA. The mechanisms and legal justifications for
enforcement of those standards or rules, however, remain subject to
many open questions.
The most obvious sources for enforcement are arbitral tribunals that
are charged with controlling the proceedings before them. There
are, however, doctrinal and jurisdictional questions about whether
arbitral tribunals even have the power to regulate or sanction
counsel.(109) There are also questions about how such power for
arbitral tribunals would interplay with existing mechanisms for
regulating attorneys within domestic legal systems.
The historical view has been that neither international tribunals nor
arbitral tribunals have the power to disqualify or sanction counsel.
For example, in 1992, the Iran-US Claims Tribunal ruled that it ‘does
not have the power to impose sanctions or disciplinary measures for
the presentation of false evidence’ by counsel.(110) There are also
domestic precedents, mostly in the United States, that provide
conflicting answers. Courts in the District of Columbia and Rhode
Island decided that arbitrators do have an inherent power to
sanction counsel,(111) but some more prominent New York cases
have adamantly refused to ratify any such power.(112)
page "335"
Based on these precedents, the conventional wisdom(113) is that for
international arbitral tribunals, ‘the consensual foundation of
arbitration arguably militates against conferring authority on
arbitrators to develop and enforce rules of professional conduct of
counsel’.(114) One of the most vocal proponents of this view was Jan
Paulsson: ‘[a]rbitrators are named to resolve disputes between
parties, not to police the conduct of their representatives, and
therefore do not rule on complaints of violations of codes of
conduct’.(115) While undoubtedly an important voice, Paulsson's view
from 1992 seems to have been eclipsed by modern developments,
including the rise of guerrilla tactics. As a result, the conventional
wisdom is perhaps no longer seen as a necessary convention, or
very wise. The previously unthinkable prospect of tribunal-imposed
sanctions for counsel is gaining traction, particularly among
arbitrators frustrated with the procedural disruptions caused by
misconduct and parties frustrated by the related increase in costs
and delays.(116) The tension between a desire to redress directly
counsel misconduct and jurisdictional limitations is perhaps best
expressed in the North
page "336" American Free Trade
Agreement (NAFTA) case Pope & Talbot v. Canada.(117) In that case,
the tribunal issued an order reprimanding counsel for a ‘highly
reprehensible’ and either ‘intentional’ or reckless breach of a
confidentiality order.(118) The tribunal did not consider itself as having
jurisdictional power to directly sanction counsel, but did seek to
impose punishments within the perceived limits of its authority. For
example, it indicated that it ‘assume[d] that [counsel] will make the
present Decision public’, which harshly criticized counsel for
misconduct, a form of public shaming that in many contexts can be
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regarded as a form of professional sanction.(119) The tribunal also
imposed costs on the party whose attorney was responsible for the
misconduct, and ‘expresse[d] the wish that [counsel] will recognize
that it is his conduct which has resulted in this [imposing on costs on
his client] and, consequently, he will voluntarily personally assume
those costs'.(120)
As already described in the introduction, the tribunal in HEP v.
Slovenia took a very different approach. The tribunal in HEP v.
Slovenia found that it did have jurisdiction to order directly remedies
that the Pope & Talbot v. Canada tribunal believed it did not. Several
possible explanations may account for this difference. On the one
hand, the HEP v. Slovenia tribunal faced the question of
disqualification of counsel from arbitral proceedings, when permitting
counsel to remain could arguably have raised concerns about the
enforceability of the award because of the alleged conflict with a
member of the tribunal. In this vein, the remedy sought in HEP v.
Slovenia seems much more closely tied to traditional notions of
tribunals controlling proceedings, and their related obligation to
produce an enforceable award, than remedial monetary sanctions
against an attorney who is not a signatory to the arbitration
agreement. Some reasons might well be increased concerns about
ethical conflicts, and even the rise of guerrilla tactics. It might also
be simply the passage of time, which has led to major changes in
adjudication at the international level.
International arbitration lags behind international criminal law
tribunals with regard to regulating counsel before them. Most
criminal tribunals now not only have their own codes of conduct, but
are also expressly conferred with the power to sanction and refer
incidents of ethical misconduct to national bar authorities.(121)
Moreover, narrow and formalist delineations of arbitral jurisdiction
have fallen somewhat out of favour in more recent times. The most
obvious example is the doctrine of competence-competence, which
allows an exercise of arbitral decision-making power even when
consent to such jurisdiction is itself being questioned. Furthermore,
today arbitrators are deemed to have the power (and in some
instances obligation) to apply mandatory
page "337" law not
selected by the parties, to undertake sua sponte inquiries when
confronted with the prospect of bribery or corruption, to order directly
interim relief and to supervise participation of amicus parties.(122)
Each of these powers extend tribunal power beyond the early
conceptualizations of arbitral jurisdiction as expressly limited by the
four corners of the arbitration agreement. Despite compelling
arguments in favour of these powers, the debate over tribunal power
to enforce attorney ethics is still underway, and there is no
consensus about the decision or analysis in HEP v. Slovenia.
That lag may soon be closed. As noted above, the IBA Task Force
recently published, and the LCIA is on track to implement new
standards to regulate and guide counsel conduct. Both these efforts
attempt, in different ways, to address the enforcement issues.
Even before these reforms, there are other potential actions
tribunals can take, apart from orders directed at attorneys to redress
misconduct.(123) Opposing counsel or parties have on several
occasions reported alleged misconduct to national bar authorities,
seeking sanctions against an errant attorney.(124) Some
commentators argue that, even being mindful of arbitrators'
obligations of confidentiality, such reporting should be more readily
undertaken by tribunals themselves.(125)
As noted above, there are a range of responses that arbitral
tribunals already undertake in responding to apparent counsel
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misconduct. These include making evidentiary rulings, drawing
negative inferences, making final substantive conclusions, and
allocating awarding costs and fees as between or among the
parties.(126)
This last, the use of cost-shifting mechanisms, is perhaps the one
with the greatest promise. Arguably, it provides the most transparent
and express means of providing a remedy for counsel misconduct.
For example, in Generation Ukraine, Inc. v. Ukraine, an ICSID
Tribunal shifted the costs of the proceeding to the investor, and
further ordered it to contribute USD 100,000 towards the
Respondent's legal expenses for what it characterized as improperly
‘convoluted, repetitive, and legally incoherent’ written submissions
and presenting facts in an ‘unacceptably slanted’ manner.(127)
page "338"
While shifting costs to the party whose counsel misbehaved may be
superior to other sanctions that affect the merits, it is not a full
solution. Unless the party actively participated in the misconduct or
knowingly condoned it, the party may itself be a victim of attorney
misconduct. Just as clearer ethical guidance on substance is
needed, clearer, more transparent and more reliable enforcement is
needed.
The IBA Guidelines take a relatively timid approach, largely
confirming these powers. Simply by stating explicitly that these
existing powers can be used to address counsel misconduct,
however, the new IBA Guidelines undoubtedly provide meaningful
support to arbitrators who attempt to sort these issues. In addition to
the IBA Guidelines, the LCIA's proposed effort could go considerably
further. It is reported that the LCIA Annex will provide for express
sanctions for breach of duties. Those sanctions, which will include
exclusion of representatives from arbitral hearings, will be
exercisable by the LCIA tribunal. Providing arbitrators with effective
tools to control against or remedy additional costs associated with
guerrilla tactics may well enhance the legitimacy of the LCIA at a
time when costs and unnecessary delay in international arbitration is
under close scrutiny by corporate parties.
§5.05. Conclusion
Clearer and more effective regulation of attorneys in international
arbitration will not be a panacea and will not magically banish all bad
attorney conduct from the arena. It will, however, necessarily force
attorneys to play by the same rules and make it easier to understand
when one is improperly deviating. In this way, clearer rules will act
as a deterrent because deviation will be more readily identifiable,
and provide a basis for more meaningful redress when misconduct
occurs.
A number of leading arbitrators and practitioners have described the
current absence of ethical regulation as a potential crisis that can
threaten the legitimacy of international arbitration.(128) As some
commentators have noted, ‘So far, international arbitration has
largely escaped major ethical controversy, but this cannot be taken
for granted in the future.’(129) The rise of guerrilla tactics so clearly
illustrated in other
page "339" Chapters in this volume may
increase the risks of such a controversy. Effective standards and
rules backed up by meaningful enforcement is the best way to
prevent such an ethical controversy from leading to external efforts
at the national level to control counsel conduct in international
arbitration. To maintain its independence, legitimacy and
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effectiveness, international arbitration needs to develop meaningful
ethical regulation.
page "340"
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